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PREFACB 

Olive?  Wendell  Holmes,  II.,  vvas  born  at  Boston 
on  llp.TGh   8,  1841.   Son  of  the  Autocrat  of  the  Breakfast 
Table,  and  grandson  of  Charles  Jackson,  an  associate  justice 
of  the  Supreme  Judicial  Court  of  Massachusetts,  he  inherited 
the  literary  bent  and  the  keen  judicial  mind  which  have 
distinguished  his  career. 

He  was  educated  at  E.S.  Dixwell's  private  x^atin  school, 
Boston,  and  graduated  from  Harvard  College  in  1861,  immediately 
enlisting  in  the  Union  army.   He  served  throughout  the  ^ivll 
war  with  distinction,  rising  to  the  perm.enent  rank  of  Captain, 
and  brevet  Lieutenant-Colonel,  in  the  20th  llassachusetts 
Infantry.   He  was  wounded  three  times,  at  Ball's  Bluff,  Antie- 
tam,  and  l.'ayre's  Hill.   After  three  years  of  strenuous  battle 
service,  he  became  aide  to  Brigadier  General  (afterwards  llcjor 
General)  H.  G.  Wrifht,  and  served  In  that  capacity  until 
dlscharcced. 

At  the  conclusion  of  his  militar^^  career,  he  entered 
Harvard  Law  School,  graduating  in  1866.   The  next  year  he  began 
the  practice  of  law  in  Boston  with  his  brother,  Edward  Jackson 
Holmes,  since  deceased.   1870-72  he  lectured  on  Constitutional 
lav/  and  Jurisprudence  at  Harvard  Law  School,  and  edited  the 
American  Lav;  Review,  v;rlting  many  important  articles  and  re- 
views for  that  publication.   In  1872  he  became  asLOciated  with 
the  law  firm  of  Shattuck,  Holmes  and  Monroe,  and  continued 
in  the  practice  of  law  for  ti.e  nej:t  nine  jears.   His  reputation 
at  the  Suffolk  Bar  was  of  t'le  highest. 


In  1882,  he  becpme  a  full  professor  in  the  Harvard 
Law  School,  i)ut  left  his  cheir  after  a  few  months  to  become 
an  Associate  Justice  upon  the  Supreme  Judicial  Court  of 
Massachusetts,  in  wlii  ch  capacity  he  served  until  Aug.  2, 
1899.   He  then  v>-as  appointed  Chief  Justice.   December,  1902, 
President  Roosevelt  named  him  as  an  Associate  Justice  of 
the  Supreme  Court  of  the  United  States,  to  fill  the  vacancy 
caused  'bj   the  resignation  of  Justice  Gray. 

Comments  upon  his  promotion,  in  the  periodicals  of 
the  day,  were  unanimously  favorable.   The  reputation  for  great 
learning  and  the  highest  judicial  ruslities  which  he  had  made 
In  Massachusetts  caused  the  legal  profession  generally  to 
express  itself  as  pleased  with  his  addition  to  the  Supreme 
Court. 

The  one  sustained  work  of  which  he  is  the  author  Is 
"The  Common  Law",  published  In  l&Sl.    Contemporary  reviews 
greeted  It  as  the  most  imrortant  addition  to  t'.e  literature 
of  legal  conmentary  since  Maine's  "Ancient  i,avf\    and  for 
nearly  thirty  years  it  has  been  regarded  as  a  classic .   The 
m.aterial  contained  in  the  volum.e  was  partially  set  forth  in 
articles  In  the  American  iip.v.  Review  during  1871-2-3,  and 
later  rewritten  and  delivered  as  a  course  of  lectures  at.  the 
Lowell  Institute  in  Boston  durlnp:  1880. 

Justice  Holmes  edited  the  12th  edition  of  Kent's 
Co  mentarles,  published  In  1872,  adding  many  voluminous  and 
valuable  notes. 

During  his  career  on  the  bench,  he  has  written  fre- 
ouent  articles  for  legal  Journals,  Important  among  them  being 


several  dealing  with  the  law  of  tortt;.   He  is  regarded  by 
some,  notpbly  Professor  iVigmore  of  I'lorthwestern  University, 
as  the  orip-inator  of  the  present  habit  of  treating  that 
subject  as  a  separate  branch  of  the  law.   The  articles  v.'hich 
he  has  published  from  time  to  time  have  recently  been  co'lect- 
ed,  and  are  announced  for  ir.mediate  publication  in  book  form. 

His  occasional  speeches,  delivered  over  r  period  of 
thirty-five  years,  have  been  collected  and  privately  printed 
by  Justice  Holmes,  for  circulation  among  his  friends.   To 
appreciate  his  many-sided  literary  and  legal  genius  one  needs 
to  read  this  volume. 

The  limited  scope  of  the  following  study  prevents  the 
consideration  of  many  of  the  most  delightful  characteristics 
which  Justice  Holmes  has  exhibited  in  his  literary  and  judicial 
works.   A  companion  study  of  probably  greater  Interest  and 
valu^  might  be  made  of  the  "literary"  opinions  of  Justice 
Holmes.  Some  of  his  v/ritings,  hidden  away  among  the  reports 
of  the  Supreme  Court,  are  worthy  of  the  /uitocrat  at  his  best, 
and  abound  in  literary  skill  of  the  highest  tj-pe.   One  finds 
the  artist  and  the  philosopher,  rather  than  the  conventional 
judge,  in  such  opinions  as  Blei stein  vs  Donaldson  Lithograph- 
ing Company,  (l)  White-Smith  Publish.ing  Company  vs  A.pollo 
Company  (2),  and  Herbert  vs  Shanley  Company,  (3). 

Some  of  the  respects  in  which  he  differs  from  the 
ordinary  ^.udge  "are  to  be  seen  by  a  comparison  of  his  opinion 
in  the  Bleistein  case  with  that  of  Justice  Harlan. 

(1)  188  U.S.,  239 

(2)  209  U.S.,  1;  J.  Holmes  concurring,  IB 

(3)  242  U.S.,  591 


The  study  here  presented  deals  with  only  the  most 
Irm-ortsnt  of  the  constitutionsl  ouestions  upon  which  Justice 
Holmes  has  expressed  his  opinion.  Ileny  important  and  interest- 
ing phases  of  constitutional  law  have  been  totally  neglected. 
In  many  of  these  cases  Justice  Holmes  has  held  views  differing 
from  those  of  the  court,  and  it  has  been  vdth  reluctance  that 
a  consideration  of  them  has  been  omitted  in  this  study.   His 
opinions  in  Admiralty  cases  have  evidenced  a  clear  and 
consistent  understanding  of  the  history  and  development  of 
that  branch  of  the  law,  and  even  in  dissent  have  been  of 
profound  ^rfluence.  (l)   One  of  his  dlstentlng  opinions 
interpreting  the  Full  Faith  and  Credit  Clause  of  the  Consti- 
tution has  shown  a  unlnue  position. (2)    In  the  field  of 
patent,  copyright,  and  trade-mark  he  has  delivered  notable 
opinions. (3)    It  is  hoped  that  someday  the  author  may  be 
able  to  undertake  the  enlargement  of  the  present  study  to 
include  these  subjects. 

(1)  Especially  important  is  his  dissent  In  So.  Pac.  S.S.  Co. 

vs  Jensen,  £44  U.S.,  205,  218 

(2)  Haddock  vs  Haddock,  201  U.S.,  562;  J.  Holmes  diss.,  628 

(3)  For  Instance  the  Blei stein,  Herbert  and  White-Smith 

cases,  supra,  and  the  V/aterman  pen  cases,  235  U.S.,  88. 


Introduction 

The  explanation  of  conclusions  reached  hy  any 
legal  philosopher  is  not  to  be  made  without  reference  to 
his  premises.   A  ^rting  point  for  hie  system  of  law 
must  he  found  -  a  penerel   conception  of  the  source  and 
nature  of  all  Ipw.   In  the  light  of  this,  his  conclusions 
are  illuminated. 

The  problem  of  classifying  Justice  Holmes  as  to 
his  philosophical  school  is  a  difficult  one.   His  avowed 
beliefs  as  to  the  nature  of  law  fall  neither  vvholly  within 
the  analytical,  historical  or  sociological  schools,  nor 
wholly  without  them.   They  form,  rather,  a  philosophy 
of  the  law  which,  built  upon  fact,  develops  on  practical 
rather  than  logical  lines. 

The  Au-stinian  definition  of  law  -  as  a  command 
of  a  political  superior  to  a  political  inferior  -  he 
accepts  in  so  far  as  it  applies  to  "vyhat  lav/yers  cal^.  law", 
But  on  philosophical  grounds  he  rejects  the  definition  as 
too  narrow.   That  only  what  is  accepted  and  enforce^:  by  the 
courts  is  law,  -  Justice  Holmes  believed  to  be  a  practical 
statement  rather  than  a  philosophical  one.   The  point  upon 
which  he  differs  from  the  '-.ustinian  conception  eeems  to  be 
this;  Austin  held  that  the  courts,  in  all  their  acts,  were 
repre.Eenting  the  sovereirn,  and  that  therefore  their  dicta 
no  ma'ter  upon  what  founded,  became  the  commands  of  the 
sovereign.   Thereafter,  the  rules  laid  down  by  the  court 


were  law,  wMle  other  customs  snd  principles  were  only  a 

motive  for  decision,  and  not  properly  lew  until  aifirmati vely 

accepted  by  the  courts. 

Justice  Holmes  does  not  distinguish  between 

what  has  been  accepted  and  promulgated  by  the  courts  and 

what  still  remains  in  the  category  of  custom.   Botli,  he 

believes,  are  only  motives  for  decisions.   The  follovnng 

ouotation  sets  forth  at  some  length  hie  criticism  of  the 

Austinian  theory: 

"Austin  said,  following  Heineccius  (Recitationes, 
7S),  that  custom  only  became  law  by  the  tacit  consent 
of  the  sovereign  manifested  by  its  adoption  by  the  courts; 
and  that  before  its  adoption  it  was  only  a  motive  for 
decision,  as  a  doctrine  of  political  economy,  or  the 
political  aspirations  of  the  judge,  or  his  gout,  or  the 
blandishments  of  the  emperor's  wife  might  have  been.   But 
it  is  clear  that  in  many  cases  custom  and  mercantile  usage 
have  had  as  much  compulsorj^  povv'er  as  law  cculd  have,  in  spite 
of  prohibitory  statutes;  and  as  to  their  being  only  motives 
for  decision  until  adopted,  what  more  is  the  decision  v/hieh 
adopts  them  as  to  any  future  decision?   What  more  irdeed 
is  a  statute;  and  in  what  other  sense  law,  than  that  we 
believe  that  the  motive  which  we  think  that  It  offers  to  the 
judpes  will  prevail,  and  will  induce  them  to  decide  a 
certain  case  in  a  certain  way,  and  so  shape  our  conduct 
on  triat  anticipation?   A  precedent  may  not  be- followed; 
a  statute  may  be  emptied  of  its  contents  by  construction; 
or  may  be  repealed  without  a  saving  clause  after  v;e  have 
acted  on  it;  but  we  expect  the  reverse,  and  if  our 
expectations  come  true,  v.  e  say  that  we  have  been  subject  to 
law  in  the  matter  in  hand.   It  nust  be  remembered,  as  is 
clear  from  numerous  instances  of  judicial  interpretation 
of  statutes  in  England  and  of  constitutions  in  this  country, 
that  in  a  civilized  state  it  is  not  the  will  of  the 
sovereign  that  makes  lawyers'  law,  even  when  that  is  its 
source,  but  what  a  body  of  subjects,  namely,  the  judges, 
by  whom  it  is  enforced,  say  is  his  will.   The  judges  have'  other 
motives  for  decision,  outside  their  own  arbitrary  will, 
beside  the  commands  of  their  sovereign.   And  whether  those 
other  motives  are,  or  are  not,  eoually  compulsory,  is  i'mrj^aterial 
if  they  are  sufficiently  likely  to  pre'^ail  to  afford  a  ground 
for  prediction.   The  only  nuestion  for  the  lawyer  is,  how 


will  the  judges  act?   Any  motive  for  their  action,  be  it 
const i tut iont  statute,  custom,  or  precedent,  v;hich  can  be 
relied  upon  as  likely  in  the  generality  of  cases  to  prevail, 
is  -vvorthjr  of  consideration  as  one  of  the  soiirces  of  law, 
in  a  treatise  of  oT^risprudence .  fll 

In  a  word,  Justice  Holmes  does  not  p-ive  a  sspcrcsanct 
character  to  precedent,  and  believes  thrt  all  the  motives 
which  go  to  influence  a  court's  dscision,  whether  expressed 
or  inarticulate,  should  be  consid?-red  sources  of  tbe  law. 
However,  as  a  formal  definition  of  law,  in  his  notes  to 
Kent's  Conmentaries,  he  recomr.:ends  that  of  Austin.  (A) 

■The  doctrine  of  "nat^^r^l  law"  he  sweeps  aside  in  a 

recent  artidte  in  the  rlarverd  Law  Review.  (2)   He  cannot 

believe  in  natural  rights  of  man.   In  all  society,  he  says, 

duties  and  rights  arise  from  the  practical  necessity  of 

forhesrances,  if  men  are  to  live  together  and  exist.   But 

he  finds  no  inherent  right  which  permits  one  man  to  live 

beside  another.   The  fact  that  they  do  so,  and  bear  and 

forbear,  is  based  upon  utilitarian  considerations.   Kis 

view  of  the  matter  is  expressed  in  these  words: 

"It  is  true  that  beliefs  and  wishes  have  a 
transcendental  basis  in  the  sense  that  their  foundation  is 
arbitrary.  I'ou  can  not  help  entertaining  and  feeling  them, 
and  there  is  an  end  of  it.   As  an  arbitrary  fact,  people 
wish  to  live,  and  we  say  with  various  degrees  of  certainty 
that  they  can  do  so  only  on  certain  conditions.   To  do  it, 
they  must  eat  and  drink.   That  necessity  is  absolute.   It  is 
a  necessity  of  less  degree  but  practica  ly  general  that  thej^ 
should  live  in  society.   If  they  live  in  society,  so  far  as 
we  can  see,  there  are  further  conditions.  Reason  working  on 
experience  does  tell  us,  no  doubt,  that  if  our  wish  to  live 
continiies,  we  can  do  it  only  on  those  terms.   But  that  seems 
to  me  the  whole  of  the  matter.   I  see  no  a  priori  duty  to 
live  with  others  and  in  thrt  way,  but  simply  a  statement  of 

(1)  AmerlcanLaw  Kev.,  723,  -24  (1872) 

(2)  Natural  -baw,  32  Harv.  Law  Rev.,  40,  41-2. 

(A)  Th  t  he  still  believes  substantially  in  the  Austinian  conceot^"  or 


whpt  I  nust  do  if  I  v/lsh  to  remain  alive." 

If  Justice  Holmes  must  be  placed  in  one  of  the 
established  schools  of  jurisprudence,  the  sociolop^ical 
thould  be  selected.   He  has  ever  emphasised  experience, 
the  conditions  of  the  m.craent,  as  the  great  practical  source 
of  iF.w.   In  his  writings,  he  has  adduced  historical  examples 
of  the  changes  wrought  In  the  law  by  social  and  economic 
conditions.   The  law  to  him  has  been  a  liv"ng  thing,  shaping 
itself  to  meet  the  needs  of  society,  -  never  a  dead  hand 
laid  upon  the  present.   The  working  out  of  a  logical  theory 
of  jurisprudence  hrs  not  been  his  task.   His  active  life 
has  been  constmctive,  m.ouldlng  the  existing  law  into  a 
code  applicable  to  present  probler^s,  and  attempting  to 
chanpe  those  parts  of  the  lav/  v/hich  have  become  atrophied. 
That  he  has  been  Influenced  by  the  history  of  law, 
and  especially  the  history  of  the  comm.on  law,  canrot  be 
denied.   The  importance  .of  reconciling  existing  law  to  some 
given  theory  of  jurisprudence  hss  not  appeared  to  him  as 
ffreet  as  reconciling  it  v/ith  life.  While  his  early  legal 
career  o-ave  him  occasion  to  speculate  upon  the  nature  and 
sources  of  Isv/,  his  later  life  since  coming  to  the  bench,  has 
been  devoted  to  developing  the  law. 


of  la?;  is  to  be  noted  in  a  recent  case.  Southern  Pac.  SS 
Co  vs  Jensen,  244  U.S.,  205,  J.  Holmes  dissenting,  218: 

"The  common  law  is  not  a  brooding  omnlpresfnce  in  the 
sky,  but  the  articulate  voice  of  some  sovereign  or  nuasi 
sovereign  that  can  be  identified:" 


Justice  Holnies  earli'   writing's  abound  v/1  th  principles 
which  are  in  keeping  with  the  Rnalvtical  school  of  jurisprudence. 
Ignoring  the  natural  lew,  and  with  it  the  contract  theory  of 
the  stpte,  he  finds  the  oripin  of  state  life,  and  of  legal 
duties  and  rights,  in  their  utility.  "A  legal  right  is  nothing 
hut  a  permission  to  exercise  certain  natural  powers"  (3),  he 
said  long  ago.   Antecedent  to  legal  rights,  he  sa?/  legal 
duties,  and  argued  strongly  for  a  clas;.  if  icat ion  of  the  whole 
body  of  the  law  into  duties  and  rights. (4) 

Perhaps,  if  he  had  never  become  a  judp^e.  Justice  Holmes 
would  have  taken  his  place  high  among  the  analytical  philoso- 
phers, as  an  apostle  of  a  modified  Austinism,  end  an  rdvocate 
of  a  more  logical  and  rrtional  arrene-ement  of  the  lew.   But 
the  duties  of  a  jud~e  brought  him  face  to  face  with  the 
concrete  problem  of  developing  and  applying  en  imperfect 
law,  and  his  wide  learning  and  scholarly  mind  turned  to  the 
task  of  making  that  law, a  vehicle  of  justice  in  every  day 
life. 

It  is  impossible  to  escape  the  conviction  thet  the 
development  of  the  comrion  la¥/,  by  court  and  by  legislature 
in  Enp-land,  hat  prcfou  dly  influenced  Justice  Holmes  i -,  his 
judicial  career.   The  results  he  had  striven  to  attain  in  the 
law  are  generally  believed  to  be  beneficial  to  society  as.  a 
whole.   Indeed,  if  t>ie  lew  is  teken  to  be  in  the  last  analysis 
an  em.bodirr.ent  of  ji^stiee,  there  is  reason  to  believe  that  his 

(2)  Common  i.aw,  214 

(4)  Comron  Law,  219,  220;  5  Am.  iiaw  Rev.,  1.  and  other 
articles  in  the  sane  journal. 


approach,  pattly  historicr-l  and  partly  sociological,  is 
perhaps  better  than  that  of  other  judreB  who  have  gotten 
out  of  tune  v;ith  the  present.   ""vYhether  our  constitutional 
system  can  he  reconciled  v/lth  the  all-power  ul  legislature 
of  Great  Britain  remains  fcr  the  Supreme  Court  of  the 
United  States  to  ?7ork  out  slowly  from  time  to  time.   But 
that  a  greater  flexibility  of  eit^ier  our  law  or  our 
constitution  is  coning  to  be  necessary  is  rdmitted  by  all. 
Po-'nting  out  this  necessity  has  been  the  great  duty  of  Justice 
Holmes.   He  has  been  a  reformer  in  the  law,  and  his  efforts 
have  been  crowned  with  success  and  spent  in  defeat  as  have 
those  of  other  reformers  of  the  past  end  oresent.   He  has 
maintained  a  loftj-  ideal  of  his  dut3',  an  ideal  which  will 
explain  his  tenacity  of  purpose  and  something  of  his  con- 
ception of  the  functi^^n  of  a  judge. 

"Law  is  the  business  to  which  miy  life  is  devoted, 
and  I  should  shov^r  less  than  devotion  if  I  did  not  do  what 
in  me  lies  to  improve  it,  and,  when  I  perceive  what  seems 
to  me  the  ideal  of  its  future,  if  I  hesitated  to  point  it 
out  pnd  to  press  toward  it  with  all  my  heart."  (5) 

To  Justice  Holmes  the  problem  of  the  jurist  is  not 

that  of  bringing  all  rules  Into  a  logical  harmony  VYith  some 

system  of  final  jurisprudence.   It  is,  on  the  other  hand, 

the  examination  of  the  history  and  the  justification  of  rules 

of  law,  determining  their  real  value,  and  putting  them  into 

practical  harmony  v;ith  life.   To  rake  this  examination  he 

employs  historicrl  research.   To  form  his  conclusions  of  the 

{&)   Path  of  the  Law,  H^rv.  Law  Rev.,  10;  457,  473. 


worth  of  a  jrlven  rule  he  cp.IIs  upon  science,  chiefly 

sociological  science.   He  believes  in  an  attitude  of 

"enli  p-htened  scepticism"  towards  s  rule  of  law.   He  would 

trace  it  historically  to  its  source,  find  its  reason  for 

being,  and  then  deliberately  consider  its  worth  to  the 

present.   In  his  words, 

"When  you  get  the  dragon  out  of  his  cave  on  the 
plain  and  in  the  daylight,  you  can  count  h^ s  teeth  and 
clav/s,  and  see  just  what  is  his  strength.   But  to  get  him 
out  is  only  the  first  step.   The  next  is  either  to  kill 
him,  or  to  tame  him  and  make  him  a  useful  animal."  (6) 

The  view  that  the  law  is  a  logical  development,  and 

the  viev/  that  it  is  simply  s   historical  development,  are 

both  to  be  avoided.   Both  history  and  logic  have  their 

place  in  the  study  of  the  law,  but  on  neither  can  rest  the 

justification  for  any  law.   The  first  paragraphs  of  the 

"Common  Law"  erive  most  clearly  Justice  Holmes  ideas  of 

ji.ist  v/hst  law  is  and  what  it  must  be,  and  the  basis  upon  which 

his  desired  developments  of  the  law  must  be  justified. 

Experience,  modified  in  modern  parlance  into  science, 

statistics  and  political  economy,  is  the  p-reat  law  giver, 

and  law  flowing  from  any  other  source  wj 11  not  endure. 

"The  life  of  the  law  has  not  been  logic;  it  has  been 
experience.   The  felt  necessities  of  the  time,  the  prevelant 
moral  and  political  theories,  intuitions  of  public  policy, 
avowed  or  unconscious,  even  the  prejudices  which  judges 
share  with  their  fellow-men,  have  had  a  good  deal  more  to 
do  than  the  syllogism  in  determining  the  rules  by  v/hich  men 
should  be  governed."  (7) 

"There  is,  too,  a  peculiar  logical  pleasure  in  making 
manifest  the  continuity  between  what  we  are  doing  and  what  has 
been  done  before.   But  the  present  has  a  right  to  govern  itself 

(6)  The  Pfth  of  the  Law,  10  fiarv.  i.aw  Rev.,  457,  466-9. 
(  7  )  Com!:;on  j^aw,  1 . 


so  far  as  it*can;  and  it  ought  always  to  be-  remembered 
that  historic  continuity  with  the  past  is  not  a  duty,  it 
is  only  a  necessity. 

"I  hope  that  the  time  is  comir.or  when  this  thought 
will  bear  fruit.   An  ideal  sj-stem  of  law  should  draw  its 
postulate  and  its  legislative  justification  from  science. 
As  it  is  now,  we  rely  upon  tredition,  or  vague  sentiment, 
or  the  fact  that  we  never  thought  of  any  other  way  of 
doing  things,  as  our  only  warrant  for  rules  which  we  enforce 
with  as  much  confidence  ps  if  t'cey  em.bodied  revealed  wisdom. "(8) 

Seeing  the  law  as  a  malleable  body,  ever  changing 

to  give  substpntial  justice  to  Its  subjects  Justice  Holmes, 

7>rith  a  frankness  that  is  sometimes  brutal,  freouently 

confesses  the  inadequacy  of  a  law,  or  the  injustice  of  it. 

He  is  not  given  to  any  of  the  common  subterfuges  of  the  bench. 

The  reasons  which  lead  him  to  Invalidate  a  law  or  to  uphold 

it  are  usually  stated  in  his  opinion,  fully  and  frankly. 

He  does  not  content  himself  with  wornout  factions.   If  a 

law  does  justice,  as  he  believes  justice  is  understood  by 

the  v7orld  today,  he  would  uphold  it.   If  it  works  injustice 

by  the  same  standard,  he  would  condemn  it.   He  is  not  given 

to  specious  reasoning.   He  has  admitted  that  almost  any 

result  can  be  reached  by  formal  logic.  His  opinions  are 

filled  with  brilliant  phrases,  and  vdth  trenchant  definiticns. 

He  is  everywhere  honest  with  himself  and  with  those  who  must 

read  h^"  s  words.   He  does  not   ide  behind  convenient  precedents 

and  take  the  easiest  course.   So,  beneath  many  of  h'is  dissenting 

opinions,  one  may  see  the  true  b?sis  of  his  decision,  namely, 

that,  v;hatever,  the  law  has  been  in  the  past,  true  justice 

(8)  Learning  and  Science,  Speeches,  67,  68. 


demands  a  different  interpretation  than  thst  f?iven  by 
the  majority.   Thus,  whether  one  can  rlvrays  agree  with  Justice 
Holmes'  opinions,  one  cannot  but  admire  the  staunch  inflex- 
ibility with  which  he  impresses  his  ideals  uron  the  legal 
literature  of  the  day. 


Succeeding  chapters  will  attempt  to  set  out  the 
practical  application  of  Justice  Holmes'  broad  view  of  the 
law,  especially  as  regards  the  salient  features  of  United 
States  constitutional  law.   In  introduction  it  is  necessary 
simply  to  show  the  point  of  viev/  from  which  he  apr roaches 
his  consideration  of  the  constitution. 

Just  es  he  believes  t>Tt  private  law  is  not  rip-id, 
he  holds  that  the  Consftution  is  susceptible  of  change  in 
the  interpretation  piventc  it  by  the  courts. 

Of  course,  the  determination  of  how  far  he  would 

allow  the  court  to  go  in  this  process  of  change  is  the 

ftindamental  one  in  a  study  of  this  kind.   It  is  sufficient 

here  to  say  that  Juttice  Holmes  is  not  an  advocate  of  change 

for  t -'.e  sake  of  novelty,  or  for  some  passing  whim  of  public 

opinion.   From  his  writings  one  can  deduce  a  pretty  definite 

theory  of  constitutional  Interpretation,  which  he  has  followed 

consistently.   This  theory  was  expressed  first  in  luassachusetts 

"To  state  in  our  own  way  the  mode  of  approaching  the 
Guestion,  it  is  not  so  important  to  consider  what  picture 


the  frsmers  of  the  constitution  hsd  in  their  minds  as  what 
benefits  they  sought  to  secure,  or  evils  to  prevent,  -  what 
they  were  thinking  against  in  their  affirmative  rerun rement 

and  whEt  they  would  have  prohibited  If  they  had  put 

the  clause  in  a  negative  form." (9) 

The  extreme  view  of  the  constitution  as  a  rigid 
code  would  refer  every  nev/  oueslion  back  to  1789  and  ask 
if  the  framers  of  the  Constitution  meant  to  permit  or  prohibit 
this  definite  thing.   This  view  is  not  held  in  res])onslble 
quarters  today.   The  other  extreme,  thpt  of  disregarding 
historical  inquiry  entirely,  and  giving  the  v/ords  of  the 
constitution  all  manner  of  plausible  interpreta: icns,  admits 
a  revolutiv  nary  modification  of  our  fundamental  Isv;  at  the 
whim  of  the  Bupreme  Court.   Justice  Holmes  stands  midv/ay 
between  these  two  schools,  holding  to  the  tenets  of  the  former 
in  seme  cases,  and  of  the  latter  in  others.   Some  examples 
will  illustrate  the  consistency  of  his  constitutional  Inter- 
pretation. 

The  Commerce  clause  is  a  plenary  grant  of  power  to 
the  ii'ederal  firovernment .   "ATiatever  it  ma^  have  meant  in  1769, 
the  framers  of  the  constitution  by  its  provisions  trusted  the 
regulations  of  interstate  and  foreign  commerce  to  the  Congresses 
of  the  future.   There  v/ere  no  ouallfl cations  placed  upon  it. 
One  of  the  moving  reasons  for  the  grant  of  pov/er,  no  doubt, 
was  the  chaotic  condition  of  commerce  caiTsed  by  individual 
tariffs  at  colonial  borders,  but  It  would  scarcely  be  arp:ued 
that  a  creneral  p-rrnt  of  power,  such  as  the  commerce  clause, 

(9)  Re  House  3111  Ho.  1291,  -  Ilass.-,  54  L.H.A.,  450 


was  necessarji.  to  correct  the  evils  whlcli  had  arisen  in  the 
past.   The  power  to  repTilste  connerce  could  not  be  limited 
on  other  historical  grounds.   The  term  "rer-nlf-tion"  was  at 
that  time  susceptible  of  many  meanings,  and  regulatory 
measu.res  of  other  nations,  and  of  England  especially,  had 
chenged  with  the  development  of  commerce  and  industry. 
•Therefore,  almost  any  interpretsticn  could  be  placed  upon 
the  commerce  clause  by  Congress,  and  the  Supreme  Court  would 
have  difficulty  in  finding  that  Interpretation  to  be  ultra 
v"  res . 

This  is  the  view  which  Justice  Holm.es  has  adopted,  - 
and  v/ith  some  exceptions  it  hes  been  the  view  of  the  Su.prene 
Court. 

"The  benefits  which  they  sought  to  secure"  were  here 
plainlj^  those  which  woi'ld  arise  from  a  centralized  control 
of  commerce. 

Likewise, "due  process  of  law"  throughout  its  history 
has  been  a  phrase  to  conjure  v/ith.   Definlti-^n  of  it  has  been 
avoided,  md  its  implicr.tions  have  changed  with  the  generations. 
V/hen  Justice  Holmes  came  to  the  bench,  it  was  a  firm  principle 
of  the  constitutional  law  that  due  process  was  a  flexible  term, 
capable  of  enlar,<?ement  or  contraction  ac  the  necessity  arose. 
Consequently,  he  has  battled  against  the  establishment  of  a, 
set  meaning  for  it.   As  it  developed  in  the  past  history  of 
our  lav/,  lie  believes  it  should  be  allowed  to  develop  in  the 
future . 


However,  v/here  there  hae  been  a  v/ell-delined  inter- 
pretatlcn  -iven  to  a  provision  of  the  Constitution,  v/iiere 
that  interpretation  has  been  accepted  throufrhouu  our  legal 
history  rnd  that  of  our  legal  antecedent.  Justice  Holmes 
finds  that  an  rrbitrsry  chanp-e  is  not  to  be  jastified  und^;r 
ordinary  circumstaneee.   Thus,  he  refuses  to  enlarge  the 
meaning  which  has  been  p-iven  for  three  hundred  years,  in 
England  and  the  United  States,  to  the  v/ords  of  the  8th 
Amendment,  pro>iibiting  "cruel  and  unusual  punishments". 
By  the  test  v/hich  he  applied  in  Lassachusetts, --"the  benefits 
they  sought  to  seciire,  or  evils  to  prevent" — he  discovers 
that  the  8th  Amendment  prohibited  bodily  torture,  not  punish- 
ment cruel  because  of  the  length  of  incarceration,  or  the 
lack  of  proportion  betvi^een  the  punishment  and  the  crime.   He 
maintained  that  framers  of  the  8th  Amendment  had  only  the 
accepted  meaning  in  mind,  that  only  this  meaning  had  ever 
been  p;iven  to  the  words,  since  the  Bill  of  Rights  of  1688, 
and  that  no  American  Court  had  ever  taken  a  different  view. 
Therefore,  he  believed  it  to  be  outside  of  t;ie  province  of 
the  Supreme  Court  to  read  an  entirely  new  meaning  into  the 
Amendment. (10) 

•These  illustrations  show  sufficiently  the  ideas 
which  Justice  Holmes  brings  to  his  interpretation  of  the 
Constitution.   Knowing  his  i-^redeliction  for  the  harmoni:^ing 
of  the  law  of  our  fathers  with  present  conditions,  we  can 
safely  assume  that  he  had  been  on  the  side  of  rational  change 

(10)  Weems  vs  U.S.,  217  U.S.,  349,  382. 


in  constitutional  ■^^  nterpretati  on  whenever  it  was  not  too 

plainly  an  overturning  of  the  purposes  of  the  framers  of 

the  fundamental  law  or  of  a  judicial  definition  that  has 

been  long  fixed. 

His  "'hole  philosophic  of  constitutional  interpretation 

is  sumried  up  in  the  following  paragraph: 

But  the  provisions  of  the  Constitution  sre  not 
mathematical  forr-ulas  having  their  esLence  in  their  form; 
they  are  orffsnic,  living  institutions  transplanted  from 
English  soil.   Their  significpnce  is  vital,  not'  formal; 
it  is  to  be  gathered  not  simply  by  taking  the  words  and  a 
dictionary,  but  bj''  considering  their  origin  and  the  line 
of  their  f?rowth."  (ll) 

The  two  clauses  of  the  Constitution  moet  prolific 
of  liti.5:ation  in  the  past  twenty  years  hfve  been  the  Comnerce 
Clause  and  the  14th  .''amendment .   As  v/e  hrve  noted.  Justice 
Holmes  does  not  find  a  definite  meaning  for  either  of  these, 
and  therefore  in  their  interpretation  his  individuality  is 
most  illuminatingly  shov/n. 

By  the  Comnerce  Clause  a  significant  contrail Kstion 
in  Congress  hrs  been  accomplished;  a  national  police  power  has 
been  set  up  to  control  activities  long  thought  to  be  within 
the  province  of  the  states  alone.   By  the  14th  Amendment,  the 
Federal  judiciary  has  been  placed  in  a  position  to  control 
state  legislation  to  a  m:.,rked  degree. 

Justice  Holmes  has,  in  general,  f.c'Uiesced  in  the 
former  extension  of  Federal  authority,  believing  the  Comrerce 
Clause  capable  of  expansion  on  account  of  its  general  terms. 
On  the  other  hand,  he  has  1 voked  with  disfavor  upon  the 

(ll)  Gompers  vs  U.S.,  232  U.S.,  604 


wholesale  invalidsti  n  o±   stete  po;;  ice  repxilations  under 
the  14t'h  Amendment,  basing  his  dietent  upon  a  unique 
conception  of  tlie  functions  of  the  three  co-ordinate 
branches  of  the  government. 

He  classes  true  police  regulations,  made  for  the 
health  and  morals  of  the  com.munity,  as  matters  of  policy, 
and  holds  that  the  legislative  determination  of  their 
desirability  and  worth  is  conclusive.   So,  he  has  upheld 
state  laws  which  the  majority  of  the  Supreme  Court  has  held 
unconstitutional  under  the  14th  Amendment.   In  this  regard 
he  may  be  classified  as  a  de-centralist;  v/hile  in  his 
application  of  the  Cor.i::;erce  Clause,  he  must  be  considered 
a  centralist. 

He  has  conceived  separate  provinces  for  the  state 
and  Federal  governments,  and  has  striven  to  make  each 
supreme  in  its  own  field.   His  view  of  the  constitution  as 
part  rifcid  and  rart  flexible,  and  his  bel^'ef  in  the  finality 
of  legislative  determinations  as  to  matters  of  policy,  have 
combined  to  give  hir  a  novel  position  among  the  eypounders 
of  the  constitution. 

His  efforts  have  been  directed  at  a  new  definition 
of  the  police  powers.  Federal  and  state.   The  eyercise  of 
these  powers,  by  the  approprlete  legislatures,  has  attempted 
to  bring  the  law  into  harmony  with  the  needs  of  everyday  life. 
The  power  of  the  courts,  in  reviewing  regulaticns  under  the 
police  power,  should  be  restricted,  according  to  Justice 


Holmes.   The  measure  of  this  restriction  will  be  attempted 

in  the  following  chapters. 

He  has  been  consistently  unwiljing  to  undertake 

the  revision  of  legislation,  when  its  foundation  has  been 

the  police  power.   As  he  expreesed  himself  early  in  his 

judicial  crreer  in  liassachusetts,  he  has  acted  until  today: 

"In  my  opinion,  the  legislature  has  the  whole  law- 
making power  except  so  far  as  the  words  of  the  Constitution 
expressly  or  impliedly  withhold  it,  and  I  think  that  in 
construing  the  Constitution  we  should  remember  that  it  is 
a  frame  of  government  for  men  of  opposite  opinions'  and  for 
the  future,  and  therefore  not  hastily  Import  into  it  our 
views,  or  unexpressed  limitations  deriveid  merely  from  the 
practice  of  the  past."  (12) 

The  important  lines  to  be  drp.wn  in  the  constrixctl  on 
of  the  constitution  have  appeared  to  Justice  Holmes,  then, 
not  to  be  those  betv;een  the  state  and  the  n&tion,  so  much 
as  those  between  the  court  and  the  legislature,  between  the 
rigid  and  the  flexible  parts  of  the  Constitution  itself. 
In  drawing  these  lines,  he  has  constructed,  inevitably,  a 
picture  of  our  governmental  organisation,  the  Fedcrrl 
government  supreme  in  its  own  field  and  brooking  no  inter- 
ference by  the  states;  and  the  states  enually  omnipotent  in 
their  own  sphere,  and  not  subject  to  meddling  or  supervision 
by  the  Federal  courts. 

Flr.ally,  Justice  Holmes  has  insisted  that  the  courts, 
in  considering  constitutional  ruestions,  put  aside  prejudice 
and  personal  opinion,  and  make  effective  "dominant  opinion". 
He  has  been  remarkable  for  the  fact  that  he  lias  enforced  laws 

(12)  Opinion  of  the  Justices,  160  Tass.,  586,  594. 


I''  which  he  does  not  believe,  and  in  enfor>-  inp-  them  has 
voiced  his  disapproval.   One  noteworthy/  example  of  this 
characteristic  will  suffice  before  a  considerption  of  his 
opinions  is  undertaken. 

In  the  matter  of  the  so-called  Peonage  iiaws  of 
Alabama,  Justice  Holmes  is  found  strongly  supporting  the 
view  that  they  nre  constitutional.   The  law  upon  whichhis 
opinion  is  expressed  came  before  the  court  in  the  case  of 
Bailey  vs  Alabama  (13),  and  was  held  unconstitutional.   It 
provided  that  the  breach  of  a  contract  for  personal  services, 
where  part  of  the  wages  had  been  advanced  rnd  had  not  been 
repaid  at  the  tires  of  the  breech,  should  be  prime  facie 
evidence  of  fraudulent  intent,-  and  that  the  laborer  if 
found  guilty  should  be  fined  and  Imprisoned. 

The  arp,Timent  of  the  court's  opinion,  rendered  by 
Justice  Hughes,  is  based  largely  upon  the  clause  m.aking  the 
breach  of  contract-  prima  fr-cie  evidence  of  fraud,  and  thus 
avoiding  the  necessity  of  other  proof  of  an  intent  to  defraud 
The  burden  of  proof  is  thus  wrongfully  shifted.  F.oreover, 
the  laborer  is  forced  into  an  Involuntary  servitude,  since 
his  debt  is  not  a  simple  debt,  but  money  fraudulently 
obtained,  and  under  duress  of  this  threat  he  is  co-erced  into 
carrying  on.t  his  contract.   Th\is,  since  the  purpose  of  the 
Alabama  law  was  ultimately  compulsory  service,  and  a  state 

(13)  E19  U.S.,  219,  J.  Holmes  dissenting,  245. 


maj'  not  do  injiirectly  that  which  It  may  not  do  directly, 
the  statute  is  contrary  to  the  13th  Amendment. 

Justice  Holr.es,  v/ith  Justice  i-urton,  objects  stron^lj'' 
to  this  reasoning.   It  is  his  helief  that  if  this  case  had 
come  up  from  liew  "York,  and  the  statute  punished  mere  refusal 
to  perform  a  labor  contract,  it  would  be  held  valid. 

"The  13th  Amendment  does  not  o^itlaw  contrects  for 
labor" 

"But  any  legal  liability  for  breach  of  a  contract 
is  a  disagreeable  eonseouence  which  tends  to  make  the  con- 
tractor do  as  he  said  he  would.   Liability  to  an  action 
for  dp.mages  has  that  tendency  as  well  as  a  fine.   If  the 
mere  imposition  of  such  conseouences  as  tend  to  make  a 
man  keep  to  his  promise  is  the  creation  of  peonaee  when 
the  contract  happens  to  be  for  labor,  I  do  not  see  why 
the  allowance  of  a  civil  action  is  not,  as  well  as  an 

indictment  ending  in  fine Breach  of  a  legal  contract 

without  excvise  is  wrong  conduct,  even  if  the  contract  is  for 
labor . " 

Simply  by  the  addition  of  a  criminal  liability  to 
the  civil,  the  statute  do^s  not  enslave  a  laborer,  and  if 
a  fine  may  be  imposed,  it  follows  that  im.prisonm.ent  may  be 
also  impcsed.   Though  the  fact  undoubtedly  is  that  the 
criminal  provisions  of  the  statute  operate  as  a  motive  to 
keep  the  laborer  working  when  he  would  like  to  leave,  "it 
does  not  strike'  me  rs  an  objection  to  a  IcW  that  it  is 
effective." 

The  stipulation  that  a  breach  is  prin.a  facie  evidence 
of  fraud  is  supportable  constitutionally,  since  it  docs  not 
raise  a  conclusive  presumption,  but  leaves  the  ouestion  to 
the  jury  to  decide.   "In  my  opinion,  the  statute  embodies 
little  if  anything  more  than  wh^it  I  should  have  told  the  jury 


was  the  Isw  ^thout  it."   The  state  hss  the  ripht  to 

regulate  its  own  rules  of  evidence,  end  the  statute  does 

not  grer^tly  po  be^'ond  the  common  law. 

"To  sum  up,  I  think  that  obtaining  money  hy   fraud 
may  be  made  a  crime  as  well  as  murder  or  theft;  that  a  false 
representation,  expressed  or  implied,  at  the  time  of  making 
a  contract  of  labor,  that  one  intends  to  perform  it,  and- 
thereby  obtaining  an  advance,  may  be  declared  a  case  of 
fraudulently  obtaining  money  as  v.-ell  as  any  other;  that  if 
made  a  crime  it  may  be  punished  like  any  other  crime;  and 
that  the  unjustified  departure  from  the  promised  service 
without  repayment  may  be  declared  a  sufficient  esse  to  go 
to  the  jury  for  their  judgment;  all  without  in  any  way  In- 
frinp-ing  the  13th  Amendment  or  the  statutes  of  the  United 
States." 

This  is  a  shining-  example  of  the  thoroughly  judicial 

attitude  maintained  by  Justice  Holmes  upon  cases  involving 

social  and  political  matters.   Starting  from  his  premise 

that  law  ft  any  given  time,  cominp-  from  the  legislature,  is 

a  reflection  of  prevailing  public  opinion  and  desire,  and 

not  to  be  held  void  unless  so  obviously  contrary  to  the 

Constitvition  that  no  reasonable  construction  can  save  it,  - 

and  carrying  out  his  often  exhibited  readi,  ess  to  five 

validity  to  social  and  economic  views  which  he  does  not  share 

personally,-  Justice  Holmes  here  presents  a  strong  argument 

for  the  constitutionality  of  a  statute  which  reasonably  may 

be  held  valid,  and  v/hich  embodies  in  law  a  remeoy  for  a  very 

real  economic  fact,  the  unreliability  of  negro  labor.   From 

his  whole  career,  no  one  can  imagine  that  Justice  Holmes  is 

in  sympathy  v;lth  the  oppression  of  the  negro;  but  equally  frcm 

his  career  on  the  bench,  no  one  can  be  surprised  that  he  has 

upheld  the  right  of  a  community  to  apply  to  local  conditions 


a  law  that  j  s*  obviously  appropriate  to  then,  and,  in  his 
opinion,  valid,  ii  disassociated  from  the  conception  of 
tlie   oppression  of  the  negro  race. 

In  the  light  of  the  tests  he  applies  to  the  Con- 
stitution, Justice  Holmes  is  Inclined  to  find  the  guarantee 
of  adjective  rip-hts  to  be  more  rigiu  than  t?  ose  of  sub- 
stantive rirhts.   In  general,  he  has  demanded  a  literal 
interpretation  of  the  -'procedural  guarantees  of  the  Arnendnents 
based  upon  inouiry  as  to  v;hat  they  v.-ere  intended  to  prevent 
at  the  time  of  their  creation.   In  subse^'uent  chapters  it 
will  be  seen  that  his  position  in  this  regard  has  not  been 
without  modification  in  favor  of  the  practical.   Ke  has 
upheld  the  finality  of  administrative  determinations,  where 
administrf=ti  ve  tribunals  have  been  given  j.irisdi  ction  by 
law,  believing:  that  the  renu.j  rements  of  due  process  of  law 
called  simply  for  a  fair  trial,  and  not  necessarily  for  a 
trial  before  a  court  oi  law. 

The  idea  that  a  court  nust  not  reverse  itself  is 
repudiated,  in  many  of  his  decisions.  V/hile,  as  has  been 
remarked,  he  does  not  advocate  the  change  of  front  at  will 
by  the  court  on  all  constitutional  matters,  yet,  he  believes 
that  a  decision  by  any  court  in  a  matter  of  private  law  vests 
no  constitutional  rights  in  the  people  which  renuire  that 
court  to  hold  to  the  doctrine  of  the  decision  in  subseouent 
cases . 

In  I'assachusetts,  Justice  Holmes  had  taken  occasion 


to  approve  the  decision  in  Hurtai.o  vs  California,  and  to 

state  that  no  one  had  a  vested  interest  in  a  p-iven  'procedure. 

He  found  opportunity  to  deny  this  doctrine  in  rep-ard  to 

property  riprhts  in  several  cases  before  the  Supreme  Court. 

When  the  Court  of  Appeals  of  i-iew  York  l:ad  virtually 

reversed  a  long  line  of  its  ovm   decisions,  the  majority  of 

the  Supreme  Court  held  that  this  reversal  was  an  impairment 

of  the  obligation  of  contracts,  and  hence  invalid.   The 

plaintiff  in  error  had  acquirer  property  under  the  law  ss 

expounded  in  the  reversed  decisions,  and  the  overthrow  of  , 

that  law  impr.ired  the  "contract  as  expressed  in  those  caees." 

Justice  Holmes  could  not  agree  with  this  view  of 

the  rigidity  of  precedent,  this  limiting  of  the  present  by 

the  past.   He  said  in  dissent: 

"In  other  v/ords,  we  are  asked  to  extend  to  the  present 

case  the  principle  of  Gelpecke  vs  Duburue,  1  Wall.  175, 

as  to  public  bonds  bought  on  the  faith  of  a  decision  that 
they  were  constitutionally  issued.   That  seems  to  me  a  great, 
unwarranted,  and  undesirable  extension  of  a  doctrine  which  it 
took  this  court  a  good  while  to  explain.   The  doelrine  nov/  is 
explained,  however,  not  to  mean  that  s  change  in  the  decision 
impairs  the  obligation  of  contracts  (Burgess  vs  Seligman, 
107  U.S.,  20,  34)  and  certainly  never  has  been  supposed  to 
mean  that  all  property  owners  in  a  state  have  a  vested  right 
that  no  general  proposition  of  law  shall  be  reversed,  changed, 
or  modified  by  the  courts  if  the  consequences  to  them  will 
be  more  or  lees  pecuniary  loss.   I  know  of  no  constitutional 
principle  to  prevent  the  complete  reversal  of  the  Slevsted 
Hailrcad  Cases  tomorrow  if  it  should  seem  proper  to  the 
court  of  appeals."  (14) 

Tnen   the  argiiment  for  a  pTaintiff  in  error,  who  had 

been  fined  for  contempt  of  court,  was  thvt  the  state  court  had 

reversed  a  long  line  of  decisions  in  order  to  convict  him. 


14)  Puhlker  vs  Lew  lork  and  H.  H.R.  Co,  197  U.S. ,544,  J.rlolme! 
diss.,  571. 


Justice  Holmes  said: 

"There  ii-  no  constitutional  rirht  ';o  have  all 
eeneral  propositions  of  law  once  adopted  remain  unchanged, 
fiven  if  it  be  true,  as  the  plaintiff  in  error  saj^s,  tliat  the 
supreme  court  of  Colorado  departed  from  earlier  and  v/ell- 
establislied  prececents  to  meet  the  exipenciee  of  this  case, 
whatever  might  be  thought  of  the  justice  or  wisdom  of  such 
a  step,  the  Constitution  of  tl'.e  United  States  is  not  infringed 
(15) 

V/ith  characteristic  frankness.  Justice  Holmes  admits 
that  the  courts  may  legislate,   u'hether  they  will  exercise  this 
power  depends  upon  the  necessities  of  the  moment.   If  they 
deem  it  important  for  the  ^'dministrat  1 .  n  of  justice,  judges 
may  make  and  change  law,  says  Justice  Holmes.   Obviously,  he 
qualifies  his  statement,  but  the  admission  of  the  j-ower  in  so 
manj^  words  is  not  usually  found  in  the  opinions  of  other 
judges . 

A  plaintiff  in  Massachusetts  had  established  a  prima 
facie  case,  and  had  then  refused  to  produce  further  evidence. 
The  question  was:  Could  the  court  order  him  to  produce  such 
evidence?   Justice  Holmes  showed  that  neither  common  lav^r  nor 
chancery  courts  in  England  had  ever  made  such  an  order,  and 
went  on  to  discuss  the  propriety  of  establishing  such  a  pre- 
cedent : 

"We  do  not  forp-et  the  continuous  process  of  develop- 
ing the  law  that  goes  on  through  the  courts,  in  the  form  of 
deduction,  or  deny  that  in  a  clear  case  it  might  be  possible 
even  to  break  away  from  a  line  of  decisions  in  favor  of  some 
rule  generally  admitted  to  be  based  upon  a  deeper  insight 

into  the  present  needs  of  society In  the  present  esse 

we  perceive  no  such  pressing  need  of  our  anticipating  the 
legislature  rs  to  justify  our  departure  from  what  we  cannot 

doubt  is  the  settled  tradition  of  the  common  law It  will 

be  seen  that  we  put  our  decision,  not  upon  the  impolicy  of 

(15)   Patterson  vs  Colorado,  205  U.S.,  454 


adniittins:  such  r  power,  but  on  the  ground  t-  at  It  v.ould  he 
too  frreat  e    step  of  judicial  lerlslstlon  to  he  justltied 
by  the  necessities  of  the  case. "(16^ 

From  Jiistlce  Holmes'  works,  there  emerpes  s  clerr 

conception  of  the  lav?.   Private  law  is  the  changeable, 

llvlnff  bod;;-  of  rules,  which  must  be  kept  fresh  and  vigorous, 

whose  paiardlanshlp  is  divided  between  t>' e  courts  and  the 

legislatures.   Constitutional  law  partakes  of  some  of  the 

characteristics  of  private  law,  but  in  other  respects  it  is 

sacred.   Certain  principles  of  eternal  meaning  have  been  . 

embodied  in  it.   It  is  the  duty  of  the  courts  to  use  every 

means  to  find  them  out,  and  to  preserve  them  inviolate.   On 

the  other  hand  the  Constitution  contairs  certain  general  and 

m.utable  provisions,  v-hich  are  not  to  be  confused  with   the 

rigid  and  unchangeable.   To  separate  one  kind  from  the  other, 

it   is   the   dutj"   of  the   c:urts   to   inruire  what  was  meant    in 

the  fir^r.t  place.   If  the  raevning  was  specific  at  its  inception, 

it  remain:::  specific.   If  it  vjac  p-eneral,  and  capable  of  no  dofi- 

nition,  the  proper  function  of  the  courts  is  to  expand  and 

develop  it  in  the  ll:<>'ht  of  new  necessities.  The  essential  point 

of  Justice  Holm.es'  opinions  is  that  the  provisions  for  which  a 

specific  neani nr  can  bf  found,  by  historical  or 

(l6)St8ck  vs  K.Y.  Ll.H.  &  H.R.R.  Co.,  177  Ksec,    155.  The 
following  from  "The  Common  Law",  78,  though  not  directly  con- 
cerned with  jduclal  legislation,  ffives  a  hint  of  the  attitude 
which  Justice  Holmes  believes  right  for  the  courts  to  assume: 

"The  philosophical  hab^' t  of  the  day,  the  frequency  of 
legislation,  and  the  ease  with  which  the  law  nay  he  c'^ianged 
to  meet  the  opinions  end  wishes  of  the  public,  all  make  it 
natural  and  unavoidable  that  judpes  as  well  as  others  should 
OTenly  discuss  the  legislative  principles  u- on  which  their 
decisions  must  alv^'sys  rest  in  the  end,  and  should  base  their 
jxidgments  upon  broad  cons'dereti  ns  of  policy  to  which  the 
traditions  of  the  bench  would  hardly  '^^--p  tni.-rpi-p  -    r^"f'erence 
fifty  3'ears  ago.'' 


analyticel  methods,  must  not  be  warped  end  changed  by 
doctrinaire  end  scholastic  interpretations.   When  a  pro- 
vision is  found  in  the  constitution  or  in  its  amendments, 
and  the  reasons  for  its  being  tliere  can  be  ascertai-:ed  with 
accurscy,  it  Is  the  duty  of  the  courts  to  maintain  this 
meaning  against  jj_ausible  arpoiments  which  would  destroy  it 
and  substitute  a  significance  totally  antithetical  to  the 
original . 

The  wajr  in  wh"ch  Justice  Holmes  believes  Constitutional 
provisions  should  be  interpreted  when  their  original  meaning 
can  be  discovered,  is  brought  out  clearly  in  his  opinion 
dissenting  from  the  recent  decision  of  the  court  thr.t  stock 
dividends  fre  not  income  und^:  r  the  16th  ilmendment ; 

"I  think  thft  the  word  'incomes'  In  the  16th  Amendment 
should  be  read  in  'a  sense  most  obvious  to  the  co::!  on  under- 
standing at  the  time  of  its  adoption'.   Bishop  vs  State,  149 

Ind.,  223,  230  For  it  was  for  public  adoption  that  it 

was  proposed.  I.:'Culloch  vs  II^r;aj^nd,  4  IVheet,  315,  407  .... 
The  hnown  purpose  of  this  amendment  was  to  get  rid  of  nice 
questions,  as  to  what  might  be  direct  taxes,  and  I  cannot 
doubt  that  most  people  not  lawyers  would  suppose  when  they 
voted  for  it  that  they  put  a  q^xestion  like  the  present  to 
rest."  (17) 

(17)  E-^sner  vs  Ilacomber,  Dec.  I'.arch  8,  1920,  J.  Holmes  diss. 


The  Law  and  Social  Reform. 

The  ftmdanental  sntagonism  found  in  ouestions  In- 
volving the  change  of  law  to  conform  with  novel  social  con- 
ditions is  not  betv/een  two  legal  ideas,  but  between  two 
schools  of  uoliticsl  philosophy.   The  struggle  in  every 
case,  whether  Involving  the  comr.on  law  or  the  Constitution, 
is  between  individualism  and  what  Dicey  calls  ColTLectivism. 
Expressed  in  legal  terms,  crystallized  out  of  the  realrn  of 
theory,  the  problem  is  one  of  defining  "liberty  of  contract". 

Starting  from  the  extreme  individual  liberty  of  con- 
tract preached  by  Bentham,  and  Spencer,  the  comron  law  of 
England  has  ur  dere-one  a  practical  revolution,  as  the  police 
powers  of  the  provernment  have  encroached  more  and  riore  upon 
this  liberty,  in  the  Factory  Acts,  the  Trade  Union  Acts,  and 
the  Workmen's  Compensation  laws.   In  the  United  States  the 
struggle  has  been  complicated  by  the  limitations,  express  or 
implied,  imposed  by  the  Constitution  upon  the  courts  and  legis- 
latures.  Nevertheless,  the  problem  here  has  been,  in  essence, 
identical  with  that  jn  England.   The  hitherto  existing  comr.on 
law  and  Constitutional  law  has  been  interpreted  in  greater  or 
less  conformity  with  the  individualism  of  Bentham,  and  this 
interpretation  has  come  into  conflict  v/ith  the  stern  realities 
of  the  present,  represented  by  the  police  power,  ever  eager 
for  the  reform  of  the  law. 

How  Justice  Holmes  has  met  this  all- 'r/r-ortsnt  problem, 
and  how  he  has  reconciled  his  solution  of  it  with  a  rational 
interpretation  of  the  Constitution  and  of  the  common  lav;,  will 
be  the  subject  of  this  chapter. 


Any  discussion  of  the  opinions  of  Justice  Holmes 
dealing:  with  social  reform  must  be  inaderuate  to  describe 
the  place  v^-hich  they  hold  in  the  whole  body  of  his  works; 
and  it  will  be,  necessarily,  open  to  the  criticism  that  a 
false  emphasis  has  been  iFid  upon  these,  to  the  neglect  of 
other  opinions  of  possibly  g-reater  value. 

Yet,  there  is  no  dcubt  that  his  dissents  in  the 
Lochner,  Adair  and  similar  cases  are  more  widely  known  than 
any  of  hj s  more  technical  opinions;  and  that  he  is  more 
generally  recognized  as  the  most  distiyiguished  liberal  of 
the  American  bench  than  as  an  eoually  distinguished  expounder 
of  the  law  of  torts.   Therefore,  an  attempt  to  set  forth 
his  interpretation  of  the  Constitution  and  of  the  comr:ion  law 
as  they  affect  social  reform  may  be  of  some  value  and  interest, 
in  srite  of  the  dangers  with  which  it  is  surrounded. 

His  contribiition  to  the  mass  of  legal  opinion  anent 
social  reform  falls  roughly  into  two  classes,  viz:  the 
evolution  of  the  common  law  which  he  regards  as  necessary  to 
meet  changing  social  demands,  and  the  expansion  of  the  state 
and  i'edtral  police  powers  to  a  point  where  they  may  regulate 
substantially  any  conditions  of  society  which  the  legislative 
branch  of  the  government  may  find  it  desirable, for  the  good 
of  the  community,  to  adjust. 

In  the  first  class,  he  has  urged  the  courts  to  determine 
considerations  of  social  advantage  when  applying  the  common  law 
in  dotibtful  cases,  and  to  expand  the  accepted  interpretation, 
if  necessary,  to  meet  the  new  social  conditions  which  have 
arisen  since  the  interpretation  became  fixed. 


In  the  second  class,  he  has  endeavored  to  limit  the 
suthiority  of  ^he  courts  to  declare  unconstitutional  statutes 
passed  ostensibly  under  the  police  power  ,--  by  adding  to  the 
ends  for  which  the  police  power  may  be  used  the  sweeping 
category,-  general  considerations  of  social  advantage.   He 
would,  of  course,  not  permit  state  action  under  the  police 
power,  or  Congressional  leprisletlon  under  the  Comcierce  Clause 
or  the  taxing  power  to  violate  any  eyjpress  or  implied  consti- 
tutional prohibition. 

But,  in  his  interpretation  of  the  term,  "constitutional 
prohibition",  he  has  differed  from  the  majority  of  his  colleagues 
on  occasion.   Briefly,  the  main  point  of  difference  may  be 
stated  thus,-  tliat  Justice  Holmes  gives  to  legislative  judgment 
in  social  reform  a  dignity  and  weight  above  that  accorded  it 
by  the  precedents  of  constitutional  decisions;  duu   that  he 
disregards  "liberty  of  contracts",  in  the  extreme  sense  in 
v/hich  it  has  been  avplied  by  the  courts  to  social  laws. 

It  is  not  difficiilt  to  speculate  upon  the  origin  of 
the  beliefs  in  the  constitutionalitj^  of  general  social  reform 
which  Justice  Holmes  has  set  forth.   However,  such  speculation 
is  only  valuable  if  it  will  tend  tc  explain  his  liberality  of 
m'nd.   His  ulterances  have  shown  that  he  is  not  an  apostle  of 
socialism.   So,  it  is  reasonable  to  sup? ose  that  he  is  actuated 
by  his  conception  of  the  fundamental  source  and  justification 
of  all  law  -  and  further,  by  a  regrard  for  sound  p^^blic  policy. 
The  consistency  and  freouency  with  which  he  has  e^preiLised  his 
viev/s  in  dissent  are  not  to  be  explained  by  imputing  to  him 
an  exaggerated  pride  of  o-'^inlon  vrtiich  impels  him  to  emphasize 


a  mere  superiicial  difference  of  opinion  about  constitutional 
construction.^  The  only  e>rplanation  in  keeping  with  the  high 
ideals  which  Justice  Holmes  has  set  in  his  career  on  the  oench, 
is  that  he  believes  it  necessary  to  the  welfare  of  the  state 
that  his  view  come  to  be  accepted,  end  that  moreover  }ie  be- 
lieves that  his  view  is  bound  in  point  of  law. 

In  "The  Com:  on  Law",  Justice  Holmes  said  somewhere 
that  the  law  drew  the  "juices  of  life"  from  "considerations 
of  whbt  is  expedient  to  the  community  concerned."   'Ye  hpve 
noted  ebcve  his  general  views  as  to  the  functions  of  the 
court  and  of  the  legislature  in  making  articulate  these  con- 
siderations today.   A  discussion  of  his  opinions  on  every 
kind  of  social  legislation  cannot  be  undertaken  in  this  paper. 
The  same  considerations  have  moved  him  in  m^holding  many 
extensions  of  the  police  pov/er,  but  they  are  best  emphasized 
by  an  excninetion  of  the  way  in  which  he  has  worked  them  out 
and  applied  them  in  the  common  law  and  in  the  legislation, 
affecting  labor. 


Vegrelahn  vs  Guntner  (l^  is  t"^'e  lop-lcal  beginningr 

of  a  consideration  of  Justice  Holmes'  social  opinions.   The 

facts  concern  c;  preliminary  iii junction,  issued  by  Justice 

Holmes,  forbidding  certain  acts  and  threats  of  violence  durir.g 

a  strike,  but  permitting  "peaceful  picketting".   The  majority 

of  the  court  enjoined  such  picketting,  holding  it  to  be  one 

of  the  neans  of  intimidation  employed  by  the  strikers,  and 

therefore  illegal.   Justice  Holmes,  in  his  dissent,  put  to 

one  side  the  matter  of  the  patrol,  and  v;ent  to  the  heart  of 

the  ouestion  at  issue,  which  v/as  the  social  problem  of  the 

means  permitted  to  a  labor  union  In  carrying  on  its  collective 

bargaining  with  employers. 

"The  true  grounds  of  decision  are  considerations  of 
policy  and  of  social  advantage,  and  it  Is  vain  to  suppose  that 
solutions  can  be  aT;tained  merely  by  logic  and  the  general  pro- 
positions of  lav-  which  nobody-  disputes.   Propositions  as  to 
public  policy  rarely  are  unanimously  accepted,  and  still  more 
rarely,  if  ever,  are  capable  of  unansvrerable  proof.    Thej^- 
reauire  a  special  training  to  enable  any  one  even  to  form  an 
Intelllp^ent  opinion  about  them.   In  the  earlj^  stages  of  law, 
at  least,  they  generally  are  acted  on  rather  as  inarticulate 
instincts  than  as  definite  Ideas  for  which  a  rational  defense 
is  ready." 

There  are  certain  grour ds  upon  which  the  infliction  of 

temporal  damages  is  prrmitted  by  the  law.   The  nuestion  In  such 

cases  as  these  is  -r^enerally  whrt  araounte  to  ju.stlf  ication .   The 

undisputec  fact  that  one  man  may  deliberately  set  up  a  business 

in  order  to  ruin  s   rival  in  trade,  shows  that  it  is  perm-itted  to 

interfere  directly  with  another's  welfare  if  it  Is  in  the  course 

of  the  battle  of  trade. 

(l)  167  I.lass.  92  -  Holmes  J.  dissenting  - 


This  is  on  the  principle  tht-t  Iree  coiripetition  is  worth  what 

it  costs.   FoTce  may  not  be  used,  hut  en  employer  may  persuade 

a  men   to  leave  one  shop  to  take  work  in  another.   Also,  he 

may  withdraw  certain  financial  advantages  from  a  third  party 

who  continues  to  deal  with  e   rival.   If  he  may  do  these  things, 

he  maiT   threaten  to  do  them,  for  s  threat  is  not  per  se  unlawful. 

If  the  act  threatened  is  privileged,  the  threat  to  do  that 

act  is  privileged.   Such  ere  the  acts  v.hich  rivals  in  trade 

may  do,  in  the  privileged  name  of  "free  competition". 

"I  have  seen  the  sug-estion  made  that  the  conflict 

between  employers  and  employed  is  not  competition If 

the  policy  on  which  our  law  is  founded  is  too  narrowly  expressed 
in  the  term  free  competition,  we  may  substitute  free  struggle 
for  life.   Certainly  the  policy  is  not  limited  to  struggles 
between  persons  of  the  same  class  competing  for  the  same  end. 
It  applies  to  all  conflicts  of  temporal  interests." 

Thxis,  the  Justice  establishes  the  privileges  permitted 

to  parties  engaged  in  free  competition,  and  classifies  labor 

and  capital  disputes  as  among  those  in  v;hich  such  competition 

is  allowed. 

"But  there  is  a  notion  which  latterly  has  been  insisted 
on  a  good  deal,  that  a  combination  of  persons  to  do  what  anyone 
of  them  lawfully  might  do  by  himself  will  make  the  otherwise 
lawful  conduct  unlav;ful.   It  would  be  rash  to  say  that  seme  as 
yet  unformulated  truth  may  not  be  hidden  under  this  proposition. 
But  in  the  general  form  in  which  it  has  been  presented  and 
accepted  by  many  courts,  I  think  it  plainly  untrue,  both  on 

authority  and  on  principle it  is  plain  from  the  slightest 

consideration  of  practical  affairs,  or  the  most  superficial 
reading  of  industrial  history,  that  free  competition  means 
combination,  and  that  the  organization  of.  the  world,  now  going 
on  so  fast,  means  an  ever  increasing  might  and  scope  of  com- 
bination.  It  seems  to  me  futile  to  set  our  faces  against  this 
tendency.   V/hether  beneficial  on  the  whole,  as  I  think  it,  or 
detrimental,  it  is  inevitable,  unless  the  fundamental  axioms 
of  society,  and  even  the  fundamental  conditions  of  life,  are 
to  be  changed." 

By  this  reasoning  a  combination  of  labor  is  privileged 

to  compete  by  the  same  means  as  a  combination  of  capital,  viz: 


"by  arprument,  persuasion  and  the  bestowal  or  refusel  of  those 
advantages  which  they  otherwise  lawfully  control." 

The  legality  of  the  secondary  boycott  next  came 
before  Justice  Holmes  for  decision.   .Vith  oualiflcationB 
which  will  be  noticed  shortly,  he  held  such  a  boycott  to  be 
legal,  thus  assuming  a  position  contrary  to  thot  of  the 
frreet  majority  of  the  courts  of  the  United  States. 

The  primary  boycott,  -  the  refusal  of  an  individual 
or  .p-roup  to  deal  v/ith  a  person  with  whom  he  or  they  are 
in  controversy,  is  generally  considered  legal. 

The  secondary  boycott,  however,  involving  a  refusal 
to  deal  witli  third  parties  who  deal  with  the  object  of  the 
primary  boycott,  is  almost  universally  condemned  as  a 
malicious  action,  not  to  be  justified. 


In  Plant  vs  V/oods  (l)  the  boycott  as  a  v/eapon  of 
org-anised  labor,  if  used  under  conditions  v-here  it  v/ould  be 
lawful  for  one  mm  to  use  it,  without  its  sole  motive  being 
malice,  as  a  means  to  an  end  lawful  in  itself,  is  sustained 
by  Justice  Holmes?  Further,  he  extends  the  idea  of  a  legiti- 
mate end  to  the  ofitherinp  of  the  forces  of  labor  preliminary 
to  the  fray. 

Rival  labor  unions  were  engaged  in  a  fight  for  position 
amona:  themselves.   One  of  them  threatened  an  employer  with 
a  boycott  unless  men  of  the  rival  union  rere  discharged.   The 
majority  of  the  court  granted  an  injunction  against  this  boycott 
and  against  threats  to  the  employer's  business,  holding  that 
there  was  here  no  dispute  hetvieen   capital  and  labor  concerning 
v;ages,  but  a  nuarrel  betv/een  tv;o  elements  of  labor,  which 
attacked  the  contractual  liberty  of  others.   They  held  further 
that  the  right  to  contract  freely  for  one's  labor  is  a  legal 
right,  and  entitled  to  legal  protection. 

The  motive  here  was  taken  as  malicious.   The  Eajority 
opinion  specifically  refxised  to  recop-ni^e  Allen  vs  Flood  (2) 
a  then  recent  English  case  that  in  somewhat  similar  facts  de- 
cide: that  a  malicious  motive  did  not  per  se  make  otherwise 
legal  action  liable  in  a  civil  suit,  if  the  statements  made 
with  this  motive  were  justified  by  the  end  desired  in  making 
them . 


(1)  176  r.ass.  492  -  C.J.  Holmes  dissenting  - 

(2)  1898  Appeal  Cases  (Gt.  Britain)  1. 


Justice  Holmes,  dissenting,  asserted  that  the  actions 
of  the  union  were  justified,  even  thouph  there  was  no  current 
dispute  fibout  wages.    The  fact  that  the  end  to  v/hi  ch  the 
threats  were  r.sde  was  a  strengthening  of  the  union,  in  order 
that  it  might  present  a  more  formidable  front  in  the  suhseruent 
disputes  which  were  its  reason  for  existing,  he  held  to  be 
a  justification  for  actions  which  he  had  intimated  to  be  lawful, 
in  a  wages  dispute  in  Vegelahn  vs  Guntner. 

Justice  Holmes  amply  oualifies  his  assertion  of  the 

legality  of  the  boycott,  ?s  has  been  noted  above. 

"I  infer  that  a  majority  of  my  brethren  would  admit 
that  a  .boycott  or  strike  Intended  to  raise  wages  directly  might 
be  lawful,  if  it  did  not  embrace  in  its  scheme  or  intent 
violence,  breach  of  contract,  or  other  conduct  unlawful  on 
grounds  independent  of  the  mere  fact  that  the  action  of  the 
defendants  was  combined." 

He  fcoes  on  to  state  his  belief  in  the  justiiication 

present  in  this  case. 

"That  purpose (of  the  present  boycott)  was  not  directly 
concerned  with  wages.   It  was  one  degree  more  remote.   The 
immediate  object  and  motive  was  to  strengthen  the  defendants' 
society  as  e  preliminary  and  means  to  enable  it  to  make  a 
better  fip-ht  on  ouestions  of  v/ages  or  other  matters  oi  clashing 
interests.    I  differ  from  my  brethren  in  thinking  that  the 
threats  were  as  lav^ful  for  this  preliminary  la'trpose  as  for 
the  final  one  to  which  strenp:thening  the  union  was  a  means. 
I  think  that  unity  of  organisation  is  necessary  to  make  the 
contest  of  labor  effectual,  and  that  societies  of  laborers 
lawfully  may  employ  in  their  preparation  the  means  which  they 
might  use  in  the  final  contest." 

In  conclusion  he  disavows  any  serious  belief  in  the 
universal  social  benefits  to  be  obtained  from  the  organization 
of  labor,  for  he  finds  that  there  is  only  so  much  to  be  had 
of  the  world's  goods,  and  if  one  group  of  laborers  by  organi- 
zation p-ets  more  than  its  share,  it  does  so  at  the  expense  of 


some  other  prroup  not  so  well  equipped  for  bargaining. 

"But,  Bub,iect  to  the  oualifieat  ions  which  I  have 
expreiised,  I  think  it  lawful  for  a  body  of  workmen  to  try  by 
combination  to  get  more  than  they  now  are  ge-t  1  ing,  although 
they  do  it  at  the  expense  of  their  fellows,  and  to  that  end 
to  strengthen  their  union  by  the  boycott  and  by  the  strike." 

The  advance  from  his  dictum  in  Vegelahn  vs  G-untner 
is  twofold:  l)  that  the  strene-thening  of  a  labor  union  is  a 
proper  justification  for  an  act  which  is  otherwise  actionable; 
2)  that,  conseouently,  a  boycott  of  the  nature  specified 
here,  is  a  lawful  weapon  of  organized  labor  under  tliese 
circumstances . 

It  is  in  point  here  to  note  fiat  Justice  Holmes 
concurs  in  a  recent  dissent  in  the  Kitchman  case,  £45  U.S. 
259.  from  the  court's  opinion  granting  an  injunction  to 
forbid  labor  organizers  operating  in  a  mine  where  the  contract 
of  employment  stipulated  that  the  laborers  v;ould  not  join  a 
labor  union.    The  organizers  had  been  persuading  ?/orkmen  to 
leave  employment  until  the  owners  would  agree  to  unionization. 
The  court  held  this  to  be  a  malicious  interference.   Justices 
Brandeis  and  Holmes  believed  the  end  justified  the  means. 


It  Foe's  without  sayinp  thct  Justice  Eolmee  does 
not  v/ish  to  open  the  door  to  r  freedom  of  sctlon  on  the  part 
of  lebor  that  will  defy  liability,'  for  unlawful  acts.   The 
acts  of  labor  unions  heretofore  considered  are  privileged 
by  him  only  when  done  for  justifiable  ends. 

When  no  justification  existed,  he  has  applied 
the  law  as  sternly  to  labor  unions  as  to  individufls. 
In  the  case  of  May  vs  Wood  (l),  there  was  involved  an  action 
in  tort,  to  recover  damages  from  the  defendants  for  conspiring 
together  to  induce  one  Mary  A.  Yifood  to  break  3  contract  of 
labor. 

Defendants  demurrerL  to  the  declaration  on  the 
e-round  that  it  did  not  "set  out  t'-^e  words  or  the  substance 
of  the  words  of  the  false  and  malicious  statements  which 
said  V/illipm  Wood  is  alleffed  to  have  comspired  to  make." 

The  demurrer  was  siistrined  in  the  lower  court,  Fnd 
by  the  Kajoritj^  of  the  Supreme  Judicial  Court.   It  was  held 
that  such  allered  m.allcious  statements  must  be  set  out  on 
the  face  of  the  declBraticn. 

Justice  Holmes  dissented,  belie-^ing  the  pleadings 

stiflicient,  and  belie vinp-  that  the  case  should  have  been 

"heard  on  the  merits. 

"I  regard  it  as  settled,  in  this  Com;  onv/ealth,  and 
as  rightly  settled,  v;hether  it  be  consistent  with  some  dicta 
of  Allen  vs  Flood  (1898)  A.C.,  1,  or  not,  that  an  action 
will  lie  for  depriving  a  man  of  custom,  that  is,  of  possible 
contracts,  as  well  when  the  result  is  eifected  by  persuasion 
as  when  it  is  accomplished  by  frrud  or  force,  if  the  hcrrn 
is  inflicted  simply  from  malevolence  and  vnthout  some  justi- 
fiable cause,  such  as  competition  in  trade." 


Similarly,  in  l.ioran  vs  Dunphy  (2),  he  held  an 
inducement  to  "breach  of  contract  unlavv'iul,  where  the  facts 
showed  none  of  the  justifications  which  he  had  enumerated 
in  the  cases  previously  considered. 


(1)  172  Mass.,  11,  J.  Holmes  dissenting,  14 

(2)  177  I'ass,  485.   See  also  Westen  vs  Bsrnlcoat,  175  I'ass. 

454. 


The  first  crse  involving  Ipbor  lepislrition  in 
which  Justice  Holmes  expressed  himself  after  becoming  a 
member  of  the  Supreme  Court  of  the  United  States  was  Lochner 
vs  Hew   York,  (l).   The  dissenting  opinion  which  he  delivered 
has  become  classic.   It  expounds  fully  his  point  of  view 
towards  social  legislation,  and  its  Constitutionality. 
Moreover,  it  lays  the  foundation  for  his  subsequent  dissents, 
v;hi  ch  work  out  more  in  detail,  but  do  not  alter,  the  doctrine 
set  forth  in  this  case. 

The  majority  decision,  which  has  since  been  overruled 
in  effect,  refused  to  recognize  the  power  of  the  lep-islsture 
to  control  the  hours  of  labor,  except  in  cases,  vrhere  by  the 
common  understanding,  control  was  necessary  to  i^rotect  the 
health  of  the  Ywr'kers   or  of  the  community. 
State  of  the  law  before  Lochner  ease  - 

7/om.en  and  cliildren's  10-hour,  and  600-hour  laws 
had  been  sustained  in  Lass.,  (2)  Nebraska  (S)  and  Y/ashington  (4). 
Dangerous  Employments. 

8-hour  law  for  miners  in  Utah  (5)  sustained  as  health 
measure,  there  being  reasonable  grounds  for  believing  that  the 
legislative  judgment  was  true. 
In  general  - 

Eebraska  (6)  declared  an  8-hour  law  for  mechanics 
and  laborers  repugnant  to  liberty  of  contract  -  and  sjiecif ieally 
refused  to  consider  the  impulses  prompting  the  law. 

(1)  198  U.S.,  45,  J.  Holmes  dissenting,  74. 

(2)  Commonwealth  ve  Hamilton  I.Ifg.  Co.,  120  r.ass.,  385 

(3)  vVenham  vs  State,  65  I^leb.,  394 


The  1-Iew  York  law  limiting  work  in  bakeries  to  ten 
hours  dally  was  held  unconstitutional,  the  court  dilierent- 
iatinp:  it  from  the  law  upheld  in  Holden  vs  Hardy(7)  on  the 
ground  that  it  was  not  a  matter  oi'  "common  understanding" 
that  more  then  ten  hours  of  work  in  a  bakery  was  unhealthy, 
while  in  the  case  of  Holden  vs  Hardy  it  had  been  shov;n  that 
an  eiRht  hour  law  for  miners  was  necessary  as  a  health  measure. 

The  necessary  implication  of  this  decision  was  that 
the  judgment  of  a  state  legislature  as  to  the  necessity  of  an 
alleged  health  law  was  not  final,  but  that  the  necessity  of 
all  such  laws  must  be  proved  affirmatively  to  the  Supreme 
Court.   Failing  such  proof,  the  Supreme  Court,  having  no 
knowledge  of  local  conditions  other  than  v/hat  was  shown  in 
the  testimony,  which  does  not  appear  to  have  been  of  a  statis- 
tical or  expert  nature,  will  declare  the  state  law  unconstitu- 
tional as  beyond,  the  police  pov;er  of  the  state,  infringing  the 
liberty  of  contract  guaranteed  by  the  14th  Araendnent. 

The  term  "Cor.ii^on  understanding  "  seems  to  be  taken  to 
mean,  in  this  decision,  the  und-^rstanding  of  the  court,  rather 
than  of  the  legislature,  or  of  the  general  public  opinion  of 
the  state. 

Furthermore,  the  court  laid  stress  on  the  fact  that 
employees  in  bakeries  were  not  suffering  from  any  disabilities, 
were  not  wards  of  the  state,  and  thus  were  free  to  make  any 
sort  of  a  contr&ct  of  labor  that  they  chose. 

(4)  State  vs  Buchanan,  29  'A'ash.,  602 

(5)  Holden  vs  Hardy,  169  U.S.,  366 

(6)  law  vs  Rees  Printinp-  Co.,  41  Ileb.,  127 

(7)  169  U.S.,  366,  upholding  Colorado  8  hour  law  for  miners,  where 

the  danger  of  the  occupation  was  recognized  by  "comr.on  under- 
standing." 


Here  the  extreme  individualistic  'nterpretation  of 
the  14th  Amendment  was  piven  by  the  majority,  in  direct 
fintlthesis  to  the  principle  which  Justice  Holmes  believed 
appropri Rte  to  this  esse. 

The  cotirt  placed  the  burden  of  proof  upon  the  legis- 
lature; Justice  Holmes  plrced  it  upon  the  court.   The  fact 
that  the  legislature  had  seen  fit  to  pass  the  Ipw  was  proof 
to  Justice  Holmes  that  the  law  was  what  It  purported  to  be 
according  to  the  "common  understanding".   It  then  could 
only  be  held  unconstitutional  it  no   "reasonable  man"  might 
say  that  it  would  accompllEh  what  the  legislature  Intended. 

He  first  cited  examiples  of  interference  by  law 

with  the  liberty  of  contract,  notably  the  Sunday  laws, 

usury  laws,  and  lottery  laws. 

"The  liberty  of  the  citi?^en  to  do  as  he  likes  so 
long  as  he  does  not  interfere  vi/ith  the  liberty  of  others 
to  do  the  same,  which  has  been  a  shibboleth  for  some  well- 
known  writers.  Is  Interfered  with  by  school  lav/s.  by  the 
Postoffice,  by  every  state  or  municipal  -institution  which 
takes  his  money  for  purposes  thought  desirable,  whether  he 
likes  it  or  not." 

Prohibitions  of  combinations  by  lav;  are  familiar  (l), 

sale  of  stock  on  margin  has  been  forbidden  by  California, (2 ) , 

and  an  eight  hour  law  for  miners  has  been  upheld,  (3). 

"The  14th  Amendment  docs  not  enact  Kr.  Herbert 
Spencer's  Social  Statics". 

l-ior  did  it  enact  any  particular  economic  theory,  ■ 
either  of  paternalism  or  of  laissez  faire. 

The  legislative  judrrment  is  to  be  taken  as  final, 
since  a  reasonable  man  might  uphold  the  law  as  a  health 
measiire  or  "as  a  first  Installment  of  a  p-eneral  regulation 
of  the  hours  of  work." 


This  epinion  repudiates  the  doctrine  of  liberty 
of  contract  ss  applying  to  relations  betv;een  employer  and 
employee.   Wltji  this  Impediment  out  of  the  waj' .  Justice 
Holmes  view  is  certain  of  success.   Indeed,  the  Impossibility 
of  the  attitude  of  the  majority  csme  to  be  recopnized  by 
the  court,  and,  thoufrh  hesitatingly,  it  has  allov/ed  a 
gradual  broadening  of  the  police  power  until,  In  the  recent 

case  of  BuntlnfT  vs  Oree-on,  (4)  an  hours  of  labor  law 
applying  to  adult  males  in  occupations  not  at  all  dangerous 
was  sustained  --  though  the  ostensible  basis  of  the  decision 
was  the  necessity  of  the  law  as  a  health  measure,  shov/n 
by  the  statistical  brief  prepared  by  the  present  Justice 
-Brandeis  and  Ilr.  ]?'elix  i^'rankfurter . 


(1)  Northern  Securities  Case,  193  U.S.,  197 

(2)  Otis  vs  Parker,  187  U.S.,  606 

(3)  Holden  vs  Hardy,  supra 

(4)  243  U.S.,  426 


First,  then,  in  Ilassschusetts,  Justice  Holmes 
sought  wider  common  law  rights  for  the  labor  organi  r^atior 
in  its  encounters  with  the  employer.   1-lext,  on  the  Supreme 
Court,  he  placed  within  the  police  power  of  the  state,  the 
regulation  of  the  hours  of  labor  contract  between  employer 
and  employee.   F-'nally,  he  upholds  a  virtual  combination 
of  the  two  principles  in  attempts  by  the  Federal  and  state 
rovernments  to  give  affirrartive  protection  to  the  labor 
union,  and  to  rep-ulate  the  contracts  of  labor  pt   the  same 
time. 

He  recognizes  that  there  is  an  intrinsic  inequality 
between  the  positions  of  "capital"  and  "labor",  and  believes 
it  compatible  with  the» police  power  for  the  legislature  to 
decide  that  this  ineouality  should  be  remedied  by  law,  for 
the  general  welfare  of  the  community. 

The  fictitious  enuality  between  the  empl:yer  and 
employee  has  been  maintained  by  the  extreme  interpretation 
of  "freedom  of  contract"  wiiich  generally  American  courts 
have  given.   The  maintenance  of  this  fiction  has  in  fact 
produced  an  ineouality . (1 ) 

V/ithout  expressing  his  personal  approval  or  disapproval 
of  existi-'g  industrial  conditions.  Justice  Holmes  believes 
that  it  Is  the  present  majority  view  that  the  workman  actually 
needs  the  paternal  care  of  the  state  to  a  certain  extent  in 
his  bargaining,  as  has  been  shown  by  the  laws  of  states  and 

(l)  Hoscoe  Pound,  Yale  -i.aw  dev.,    454 


of  Congress  which  attempts  to  plve  this  protection.   The 

fact  that  the^majority  leplslptlve  opinion  is  to  this  effect, 

-  evidenced  by  the  legislation,-  makes  the  object  desired 

a  legitimate  one  within  the  police  power,  for  the  reasonable 

man  cannot  say  that  it  will  not  be  to  the  advantage  of  society. 

The  pov;er  of  the  Federal  Government  is  to  be  derived 

from  the  police  power  exercised  under  the  Commerce  Clause, 

and  that  of  the  states,  of  course,  is  the  police  power  which 

permits  them  to  legislate  for  the  moral  and  physical  good 

of  their  people . 

"In  present  conditions  a  workm.f'n  not  unnaturally  may 
believe  that  only  by  belonging  to  a  union  can  he  secure  a 

contract  that  shall  be  fair  to  hlra  If  that  belief, 

whether  ripht  or  wrong,  may  be  held  by  a  reasonable  man, 
it  seems  to  me  that  it  may  be  enforced  by  law  in  order  to 
establish  the  eouallty  of  position  between  the  parties  in 
which  liberty  of  contract  beirins  ."  (1 ) 

The  majorltj'-  of  the  "^^upreme  Court  In  Adair  vs  United 
States,  (2)  held  that  so  much  of  the  Srdman  Law,  a  Federal 
Statute,  as  forbade  the  discharge  of  en  employee  of  an 
Interstate  carrier  on  account  of  his  membership  in  a  labor 
union,  was  unconstitutional  as  impairing  the  liberty  of  con- 
tract interpreted  to  be  guaranteed  by  the  5th  Amendment.  Ilany 
states  have  enacted  legislation  similar  to  the  Srdman  Act, 
end  such  legislation  has  been  uniformly  held  unconstitutional 
by  St3te  Tribunals  -  See  Comr.ons  and  Andrews,  Principles  of 
Labor  Leprisletlon,  Page  112.   It  further  held  that  there  was 
no  such  connection  between  menbership  in  a  labor  union  and 
interstate  commerce  as  gave  Congress  authority  to  legislete 
under  the  Commerce  Clause.   Justice  Harlan  made  the  statement 


thet, 

"In  all  such  pprticiilars  the  enployer  rnd  the 
employee  have  er^uallty  of  right,  snd  eny  legislation  that 
disturbs  that  equality  is  an  arbitrary  interference  \vith 
the  liberty  of  contract  v;hich  no  government  can  legally 
justify  in  a  free  land." 

Justice  Holmes,  in  his  dissent,  argues  that  labor 

unions  are  closely  enough  connected  with  interstate  commerce 

to  be  subject  to  Congressional  regulations;  but  he  bases 

his  chief  criticism  of  the  decision  upon  social  grounds. 

He  finds  the  law  to  be  a  very  limited  interference  with 

liberty  of  contract. 

"I  confess  that  I  think  that  the  right  to  make 
contracts  at  will  that  has  been  derived  fron-  the  v/ord 
'liberty'  in  the  Amendments  has  been  stretched  to  its 
extreme  by  the  decisions;  but  they  agree  that  sometimes 
the  right  may  be  restrained.  V/here  there  is,  or  ?renerally 
is  believed  to  be,  an  important  ground  of  public  policy 
for  restraint,  the  Constitution  does  not  forbid  it,  whether 
this  court  aprrees  or  disagrees  with  the  policy  pursued. 
It  cannot  be  doubted  thet  to  prevent  strikes,  and,  so 
far  as  possible,  to  foster  its  scheme  of  arbitration,  might 
be  deemed  by  Congress  to  be  an  important  point  of  policy, 
and  I  think  It  Impossible  to  say  that  Congress  might  not 
reasonably  think  that  the  provision  in  ouestlon  would  help 
a  g-ood  d-al  to  carry  its  policy  along. 

But  suppose  the  only  effect  xeallir   were  to  tend  to 
brinfr  about  the  complete  unloni  zing  of  such  railroad  laborers 
as  Conp-ress  can  deal  with,  I  think  that  object  alone  would 
justify  the  act." 

So,  in  the  Loclmer  and  the  Adair  cases  Justice  Holmes 

has  attempted  to  add  two  new  areas  for  the  exercise  of  the 

police  power  -  "a  general  ree,alation  of  the  h  urs  of  work", 

and  "the  complete  unionizing  of  such  railroad  laborers  as 

Congress  can  deal  with".   The  statements  themselves  show  more 

clearly  than  cculd  any  connient  the  differences  between  Justice 

Holmes'  views  and  tlie  long  line  of  decisions  of  the  Supreme 

court  enshrining  "liberty  of  contract"  in  a  hallowed  niche 


smong  the  fundamental  paiarantees  of  the  Constitution. 

In  Coppage  vs  Kansas,  supra, a  Kansas  law  was  held 

unconstitutional,  which  forbade  prescribing  as  a  condition 

precedent  to  employment  that  the  employee  would  not  join 

a  labor  union  during  employment.   The  p-rounds  of  the  decision 

were  substantially  the  same  as  those  in  the  Adair  case. 

Justice  Holmes'  concise  dissenting  opinion  cites  the  foregoing 

dissents,  in  liassachuset ts  and  in  the  Supreme  Court,  and 

affirms  his  belief  that  the  principles  which  he  expressed 

in  tliem  apply  eoually  v;ell  to  the  case  in  (Question. 

Concluding,  he  says: 

"Whet/ier  in  tV.e  long  run  it  is  wise  for  the  v/orking- 
men  to  enact  legislation  of  this  sort  is  not  my  concern, 
but  I  am  strongly  of  opinion  that  there  is  nothing  in  the 
Constitution  of  the  United  States  to  prevent  it,  and  that 

Adair  vs  U.S and  Lochner  vs  K.Y should  be 

overruled." 


(1)  Cop-page  vs  Kansas,  236  U.S.,  1,  J.  Holmes  diss.  2( 

(2)  208  U.S.,  168,  J.  Holmes  diss.  190 


In  a  Ivtassachusetts  case,  decided  in  1891,  (l) 
Holmes  tustslned  the  constitutionality  of  a  state  law 
prohibiting  the  Inposition  of  fines  upon  workmen  hy  employers 
on  account  of  imperfect  v;ork.   The  majority  of  the  court 
held  thft  this  was  an  interference  with  the  liberty  of 
contract,  and  hence  unconstitutional.   Justice  Holmes, 
dissentirp-,  stated  clearly  his  opinion  that  the  legislative 
judfrment  was  binding,  where  no  clear  proof  of  its  error 
was  presented  to  the  court.  (2) 


(1)  Com;;onwealth  vs  Perry,  155  Mass.,  177,  J.  Holmes  diss., 

123. 

(2)  "I  suppose  that  this  act  was  passed  because  the  operatives 

or  some  of  them,  thought  that  they  often  were  cheated 
out  of  a  part  of  their  wages  under  a  false  pretense 
that  the  work  done  by  them  was  imperfect,  and  persuaded 
the  iiegislature  that  their  view  was  true. 

If  their  view  was  true,  I  cannot  doubt  t?iat  the  jjegis- 
lature  could  deprive  the  employers  of  an  honest  tool, 
which  they  were  using  for  a  dishonest  purpose,  and 
I  cannot  pronounce  the  legislation  void,  as  based 
on  a  false  assumption,  since  I  know  nothing  about  the 
matter  one  way  or  the  other." 


That  the  legislature  may  regulate  the  method  of 
payment  of  wages  is  the  opinion  of  the  Supreme  Jiidicial 
Court  of  Massachusetts,  to  w'lich  Justice  Holmes  subscrihed 
(l).   It  is  difficult  to  reconcile  this  opinion  with  the 
avowed  "freedom  of  contract"  beliefs  of  the  Massachusetts 
court.   However,  it  is  in  accord  with  the  view  of  tbe  United 
States  Supreme  Court.  (2) 

The  argiwnent  presented  in  the  Opinion  of  the  Justices 
approaches  very  closely  to  Justice  Holmes'  reasoning  in 
Lochner  vs  Llew  York.   "Freedom  of  contract"  is  not  found  in 
the  Massachusetts  Bill  of  Rights  specifically,   ficoncmic 
theories  have  changed  since  the  adoption  of  the  Bill.   There 
are  certain  well-known  restriciicns  on  the  freedom  of  contract 
The  decision  of  the  Legislature  in  this  matter  is  based  on 
public  policy,  and  the  courts  can  only  inquire  if  it  is 
plainly  repugnant  to  the  Constitution.   There  has  been 
similar  legislation  in  foreign  countries  and  in  some  of  the 
states.   Therefore,  "we  cannot  sty,  as  a  matter  of  law, 
that  the  leffislation  pro^rosed  is  so  plainly  not  wholesome, 
or  reasonable,  that  the  General  Court  may  not  judge  it  to  be 
for  the  prood  and  welfare  of  the  Comronv/eslth." 


(1)  Opinion  of  the  Justices,  165  Mass.,  589  (1895) 

(2)  See  Knoxville  Iron  Co  vs  Harbison,  183  U.S.,  13;  Mcijean 

vs. Arkansas,  211  U.S.,  539 


Justice   Holines  has   not   delivered   the  opinion   of 

the  Court  in  sny   of  the  recent  cases  sustainlnp  Workmen's 

Conpense.tion  and  iir.iployers'  Liability  Lav7s.   However,  he  has 

been  f ou' d  always  on  the  side  of  their  constitutionality,  - 

a  position  that  is  to  be  expectec  of  him.   Concurring,  in 

the  Arizona  Employees'  Liability  Case  (A),  he  says: 

"There  is  some  arsrument  made  for  the  peneral  pro- 
position that  Immunity  from  liability  when  not  in  fault 

is  a  right  inherent  in  free  e-overnment  But  if  it 

is  thought  to  be  public  policy  to  rut  certain  voluntary 
conduct  at  the  peril  of  those  pursuing  it,  whether  in  the 
interest  of  safety  or  upon  economic  or  other  grounds,  I 
know  of  nothinp-  to  hinder." 

When  the  Supreme  Court  declared  the  first  i^^ederal 

Employers'  Liability  Law  unconstitutional  on  the  ground  that 

its  words  were  too  broad  and  hence  attempted  to  apply  to 

acts  not  under  the  authoritj^  ffiven  to  Congress  by  the  Commerce 

Clause,  Justice  Holmes  believed  that  it  was  possible  to  save 

the  constitutionality  of  the  law  "without  doling  violence 

to  the  habits  of  English  speech,"  by  narrowinr  the  words  by  the 

irterpretation  ut  on  them.(l)    Certainly  the  suggested 

interpretation  would  have  saveo  the  necessity  for  redrafting 

the  law  and  for  its  second  passage  by  Congress.   Considerations 

of  public  policy  were  with  Justice  Holmes  in  this  case.  (2) 


(a)  Arizona  Copper  Co  vs  Hammer,  Dec.  June  9,  1919  -  J.  Holmes 
concurring. 

(1)  Howard  vs  Illinois  Central  R  .R .  Co.,  207  U.S.,  4-63,  J. 

Holmes  dissenting,  541. 

(2)  See  54  American  Law  Rev.,  1.  32,  "Judicial  Control  over 

Legislatures",  by  Jackson  H.  Ralston. 


Jiistiee  Hol:!ies  came  to  the  bench  In  1882,  v/hen 
the  transition  from  individualism  to  collectivism  in  England 
was  in  progress.   Throughout  his  career  on  the  Supreme 
Judicial  Court  ol'  I^asspchusetts,  the  English  law  was  being 
amended  by  socialistic  legislation.   Before  he  was  celled 
to  iVashington,  the  change  in  f-'C  labor  code  of  England  was 
complete  in  its  essential  details.   Justice  Holmes  was  too 
learned  in  the  history  of  the  law  to  be  blind  to  the 
fact  that  the  socialistic  trend  in  American  political  thought 
would  finally  demand  extensive  paternal  legislation  in  no 
uncertain  terras;  and  that  v;hen  this  demand  became  strong 
enough,  serious  consequences  might  follow  the  failure  of  the 
courts  to  acquiesce  in  the  legislative  prop-rsm. 

Possibly  his  most  noteworthy  efforts  on  the  bench 
have  been  directed  to  urging  the  adoption  of  an  attitude  on 
the  part  of  courts  which  will  admit  social  reforms  "short  of 
revolution  by  the  orderly  change  of  law." 

The  supremacy  of  Parliament  had  made  easy  the 
introduction  of  new  ideas  into  the  Enp-lish  law.   But  the 
control  of  the  legislature  by  American  cotirts  raised  a  serious 
obstacle  to  the  crystallization  of  opinion  into  lav>/  v/hich  the 
courts  would  held  constitutional.   Yet,  the  necessity  for 
the  establishment  of  a  benevolent  attitxide  towards  social  re- 
form v;as  apparent  to  Justice  Holmes.   At  the  time  when  he  was 
first  stating  his  views,  the  Constitution  was  regarded  as  almost 
immutable. 


Amendment  had  ccme  onl;"  ps  the  result  of  civil  war,  and, 
to  m.any  commentators,  no  further  chanp;e  might  he  looked  for 
short  of  a  popul-r^r  upheaval,  fl) 

i«e3ct  to  amendment  of  the  Constitution,  the  most  feasi- 
ble means  of  givinpr  validit^^  to  nev^   principles  vas  to  chfinge 
the    interpretation  of  the  provisions  under  Vv'hich  the  inevitable 
social  legislation  wculd  be  held  invalid.   "ijiberty  of  contract' 
and  the  broad  powers  of  review  assumed  by  the  courts  under  the 
5th  and  14th  Amendments  vera  the  elements  v^-hich  barred  the 
way  to  reform,  -  and  it  is  against  these  interpretations  that 
Justice  Holmes'  most  significant  attacks  have  been  directed. 

The  views  of  constitutional  interpretation  here 
attributed  to  Justice  j'lolmes  might  be  judged  to  be  the  reflec- 
tions of  his  personal  beliefs  in  something  skin  to  wholesale 
social  regeneration.   The  contrary  is  true.   To  state  his 
economic  ideas  affirmatively  is  not  easy,  biit  -e  has  plairly 
indic-'=ted  the  things  in  which  he  does  not  believe.   Curiously, 
they  are  the  same  things  for  which  he  has  most  stubbornly 
sought  legfl  reeop-nition  v/hen  they  were  demanded  by  public 
opinion.   He  conti nually  warns  the  courts  against  allowing 
personal  views  to  cloud  their  judgment.   He  would  not  have 
the  court  attempt  to  mould  public  opinion,  but,  after  opinion 
had  crj-stallized  into  law,  he  would  have  the  court  miake  it 
effective . 

(l)  Bryce.   Amer.  Commonwealth.  Chap.  31 


In  hla  Judicial  opinions,  in  hj s  legal  essays,  and 

in  his  speeches.  Justice  Holmes  has  maintained  this  idea; 

but  at  the  same  time  he  hae  disavowed  his  belief  in  socialism, 

and  has  refused  to  affirm  his  confidence  in  paternalism,  or  in 

any  great  benefits  which  may  com.e  from  the  complete  organ!  ?:ation 

of  labor. 

"I  believe  that  the  wholesale  social  regeneration  which 
so  many  now  seem  to  expect,  if  it  can  be  helped  by  conscious, 
co-ordinated  human  effort,  cannot  be  affected  appreciably  by 
tinkerinrr  with  the  institution  of  property,  but  only  by  taking 
in  hand  life  and  trying  to  build  a  new  race.   That  would  be 
my  starting  point  for  an  ideal  for  the  law.   The  notion  that 
with  socialized  property  we  should  have  women  free  and  a 
piano  for  everybody  seems  to  me  an  empty  humbug."  (l) 

"I  have  no  belief  in  panaceas  and  almost  none  in 
sudden  ruin Hence  I  am  not  much  interested  one  way  or  the 

other  in  the  nostrums  now  so  strenuously  urged."  (2) 

"This  case  is  decided  ^ipon  an  economic  theory  which  a 
larp:e  part  of  the  country  does  not  entertain.   If  it  were  a 
ouestion  whether  I  agreed  with  that  theory,  I  should  desire  to 
study  it  further  and  long  before  making  up  my  mind."  (3) 

"I  thin>  it  well  to  add  that  I  cherish  no  illusions 
as  to  the  m.eaning  and  effect  of  strikes.  While  I  think  the 
strike  a  lawful  instrument  in  the  uriversal  struggle  of  life, 
I  think  it  -nure  phantasy  to  siipnose  that  there  is  a  hod-j  of 
capital  of  v-hich  labor  as  a  whole  secures  a  larger  share  by 
that  means."  (4) 

These  statements  show  pretty  conclusively  that  Justice 

Holmes  is  not  fired  vath  a  socialistic  ardor.   He  emphasises, 

however,  the  social  basis  which  is  the  ultimate  foundation  of 

the  law.   "The  time  has  Fone  by",  said  Justice  Holmes  tvventy- 

six  7/e8rs  ago,  "when  law  is  only  an  unconscious  embodiment  of 

(1)  Ideals  and  Doubts,  Ills  Law  Review,  Hay,  1915,  page  1,  3. 

(2)  Law  and  the  Court,  1913,  Speeches,  pape  98. 

(3)  Lochner  vs  Nev/  York,  supra 

(4)  Plant  vs  Woods,  176  Mass.,  492,  J.  Holmes  dissenting. 


the  coninon  will.   It  has  become  a  conscicus  refiction  ut-oti 

itself  of  or^enir^ed  society  knowingly  seekinp:  to  determine 

its  own  destinies."  (l)   And  pgain, 

"Everyone  instinctively  recos-nij^es  thnt  in  these  days 
the  justification  of  a  law  for  us  cannot  be  found  in  the  fact 
that  our  fathers  always  have  followed  it.   It  must  be  found 
in  some  help  which  the  law  brings  toward  reaching  a  social 
end  v?hi  ch  the  governing  pov^er  of  the  community  has  made  tip 
its  mind  that  it  wants."  (2) 

"But  inasmuch  as  the  real  justification  of  a  rule  of 
law,  if  there  be  one,  is  that  it  helps  to  bring  about  a  social 
end  which  we  desire,  it  is  no  less  necessarj-  that  those  who 
make  and  develop  the  lav/  shoiild  have  those  ends  articulately 
in  their  minds."  (3) 

That  this  fundamental  social  basis  of  the  lav/  has  been 
lest  sight  of  by  the  courts  is  Justice  Holmes'  belief.  (4) 
In  his  earliest  legal  writings  he  recognized  the  social  sources 
of  the  law,  (5)  and  he  has  never  abandoned  this  conception 
in  his  consideration  of  new  and  seemingly  revolutionary 
statutes  striking  at  the  roots  of  the  established  social  order. 

His  liberality  towards  the  novel  in  legislation  is 
predicated  upon  the  conviction  t'lat  the  social  theories  of 
no  period  have  been  writ' en  or  properly  interpreted  into  the 
fundamental  law  of  the  land;  th^t  "a  constitution  is  not  in- 
tended to  embody  a  particular  economic  theory":^  and  that, 
conseouently,  social  ideas  which  have  been  accepted  by  the 
courts  and  have  come  by  usage  to  be  conceived  of  as  a  pc^rt 
of  the  orc-^:^.nic  law  and  immutable,  are  not  in  reality  of  any 
greater  welp-ht  than  other  and  newer  social  beliefs. 

(1)  Privilege,  I'alice  and  Intent,  8  Harv.  i^aw  Rev.,  1,  9. 

(2)  Law  in  Science  and  Science  in  j^av,-,  12  H.^irv.  L.  Rev.,  4''3, 

452. 

(3)  Ibid,  460 


Therefore,  he  rrpnes,  it  is  the  dut;:  of  the  courts  to  note 

the  change  in  the  very  nr^ture  of  society,  and  to  do  away  with 

the  theories  of  the  past  that  are  erroneously  beirg  applied 

to  the  present,  (l) 

The  reaction  aprairst  socialistic  preachinp-s,  vhen 

they  first  were  heard  by  the  country,  led  to  an  almost 

universal  acceptance  by  courts  of  the  economic  view  of 

Adam  Smith  and  the  lepral  philosophy  of  Bentham.  (6) 

The  doctrine  of  laissez  faire  was  interpreted  into  the 

ruarantees  of  liberty  in  the  Bill  of  Riprhts  and  in  the  14th 

Amendment,  and  out  of  this  frrew  the  "freedom  of  contract" 

which  has  consistently  blocked  the  way  to  social  reform. 

"'.Vhen  socialism  firt^t  began  to  be  talked  about, 
the  comfortable  classes  of  the  comr.unity  were  a  pood  deal 
frightened.   I  suspect  that  this  fear  has  influenced  judicial 

action  both  here  and  in  England I  think  that  something 

similar  led  people  who  no  longer  hope  to  control  the  legis- 
latures to  look  to  the  courts  as  exy ounders  of  the  Constitu- 
tions, and  that  in  some  courts  new  principles  have  been 
discovered  outside  the  bodies  of  those  instruments,  v/hi  ch  may 
be  generalized  into  acceptance  of  the  economic  doctrines 
which  prevailed  about  fifty  years  ago,  and  a  wholesale  pro- 
hibition of  what  a  tribunal  of  lawjT-ers  does  not  tiink  about 
right."  (3) 

The  tenacity  with  which  the  courts  have  held  to 

these  doctrines  as  inxutable  constitutional  principles.  Justice 

Holmes  does  not  find  surprising. 


(4)  Thus,  he  ssys:  "I  think  that  the  judges  themselves  have 

failed  adeouately  to  recognize  their  duty  of  weighing 
considerations  of  social  advantage.  Path  of  the  Law, 
IG  Harv.  L.  Rev.,  ^57,  467. 

(5)  See  early  pages  of  I'The  Comion  Law". 


"Eo  doubt  the  historj-  of  the  lav;  encourrpes 
scepticism  when  one  sees  how  far  a  rule  or  a  doctrine 
has  grown  up,  or  when  one  notices  the  naivete  with  which 
social  prejudices  ere   taken  for  eternal  principles.   But 
it  also  leads  to  an  unconvinced  conservatism."  (4) 

This  conservatism  is  to  he  expected  of  courts 

on  account  of  the  habits  of  thoujprht  which  are  natural  to 

judges,  who,  "especially  as  they  grov/  older,  resent 

attempts  to  push  analysie  beyond  consecrated  phrases,  or 

to  formulate  anew."  (l) 


iiotee  from  precedinfr  page. 

(1)  ijQchner  vs  Bew  "York,  supra. 

(2)  Liberty  of  Contract,  by  Roscoe  Pound,  IB  Yale  :uaw 

Sev.,  454,  discusses  the  development  of  this  theory. 
The  first  American  statement  of  it  apnears  in  Godcharlej 
vs  7/igeman,  112  Pa.  St.,  431,  It  was  a  logical  con- 
seouence  of  the  individualism  preached  by  Bentham 
and  Kill,  superimposed  upon  the  natural  rights 
political  philosophy  in  which  the  American  Constitution 
was  founded. 

(3)  Path  of  the  Law,  supra. 

(4)  Law  C.uaterly  Kev.,  Oct.  1909,  412,  414.   Review  of 
"Holdsv,orth' s  English  Law". 


Justice  Kolmes  does  not  v/hollj?  condemn  conservatism. 

He  would  not  rifrhtly  overrule  precedents,  but  would  see  the 

legal  brttle  fought  out  in  the  usual  way.   Ho?/ever,  where 

there  comes  a  doubtful  case  he  would  point  out  thpt  the 

struggle  is  between  two  social  desires,  and  that  the  decision 

rests  upon  the  choice  of  the  judf?e .  (2)   ViThen  the  judp-e  is 

called  upon  to  exercise  this  prerogative  of  choice  in  a 

case  involving  an  attempt  to  change  the  sociPl  status  ouo, 

the  fact  of  the  novelty  of  the  idea  is  not  an  prgtiment 

against  it,  and  must  not  influence  the  judgment. 

"(A  Constitution)  is  mpde  for  people  of  fundamentally 
differing  views,  and  the  accident  of  our  finding  certain 
opinions  natural  and  familiar,  or  novel,  and  even  shocking, 
ought  not  to  conclude  our  judgment  upon  the  rues ti on  v;hether 
statutes  embodying  them  conflict  with  the  Constitution  of 
the  United  '-.tates. 

"General  propositions  do  not  decide  concrete  cases. 
The  decision  will  depend  on  a  judgment  or  intuition  more  subtle 
than  any  articulate  major  premise.   But  I  think  that  the 
proposition  just  stated,  if  it  is  accepted,  will  carry  us 
far  toward  the  end.   Every  opinion  tends  to  become  a  law. 
I  think  that  the  word  'liberty',  in  the  14th  Amendment,  is 
perverted  when  it  is  held  to  prevent  the  natural  outcome  of 
a  dominant  opinion,  unless  it  can  be  said  that  a  rational 
and  fair  man  necessarily  would  admit  that  the  statute  proxosed 
would  infringe  fundamental  principles  as  the^  have  been 
understood  by  the  traditions  of  our  people  and  our  law."  (S) 

By  the  criterion  established  in  this  statement.  Justice 

Hoimes  denies  that  principles  based  on  the  laisse?  faire  theories 

of  the  19th  Century  English  econom' sts  v;ould  be  judfred  by  his 

"rational  and  fair  man"  to  be  any  i^art  of  our  fundamental  law. 

(l)  Ansv er  to  Resolutions,  on  Wm.  Allen,  Speeches,  52.   This 
idea  is  also  e:n:pre.  sed  in  the  for  lowing  from  "Privilege, 
Malice  and  Intent",  supra,  7  :  "Perhaps  one  of  the  reasons 
why  judges  do  not  like  to  discuss  nuestions  of  policy, 
or  to  put  a  decision  in  terms  upon  their  views  as  law- 
makers, is  that  the  moment  you  leave  the  pat)i  of  merely 
loprical  deduction  you  lose  the  illufc-ion  of  certainty  w/hich 


Therefore,  they  are  not  to  he  held  as  binding  in  the 

judicial  consideration  of  soeinl  questions  as  they  arise 

today. 

In  such  cases  the  legislative  oody  is  the  judge  of 

the  sdvi sahili ty  of  p  social  reform.   Its  decision  finally 

disposes  of  the  nuesti^n  of  social  advantap-e.   The  judge  is 

concerned  only  with  the  constitutionality  of  the  measure. 

He  nuet  not  let  his  own  lorejudice  lead  hit;;  to  pronounce  for 

or  against  a  particular  economic  theory.   He  is  to  decide 

simply:  Is  thie  measure  a  result  oi  a  majority  belief  that 

it  will  be  for  the  social  good  of  the  community?  He  is  not 

concerned  with  t-ie  nuestion:  Should  the  majority  believe  this 

measure  to  be  advantageous  socially?   There  is  nothing  of 

ethics  involved.   The  fact  of  a  predominant  opinion  as  to 

the  social  sdvantafre  is  su:'ficient  justification  for  a  law, 

where  no  indisputable  constitutional  guarantee  is  plainly 

infringed. 

"Judges  are  apt  to  be  naif,  simple-minded  men,  and 
they  need  something  of  i:ephistopheles.  We  too  need  education 

in  the  obvious, to  learn  to  transcend  our  own  convictions 

and  to  leave  room  for  much  that  we  hold  dear  to  be  done 

away  with  short  of  revolution  by  t^^e  orderly  change  of  law."(l) 

m.akes  legal  reasoning  seem  like  mathematics." 

(2)  Law  in  Science  and  Science  in  Law,  supra,  460-61. 

(2)    Lochner   vs  Bew  York,    stipra . 

(l)    Law  and   the    Court,    supra. 


The  results  of  Justice  Ilolraes'opinicns  covild  form 
the  subject  of  s    ccm-'-^lete  study,  wh"ch  would  undoubtedly 
sfiow  that  his  views  h?ve  been  of  profound  influence  in 
legal  thoufrht  and  pction  throughout  the  country.   Here  it 
may  only  be  noted  that  h^"  ?  beliefs  have  been  vindicated  in 
at  least  one  direction.   His  attitude  towards  hours  of  labor 
lavjs  has  come  to  be  that  of  the  Supreme  Court,  in  -ractice, 
and  oi  many  inferior  courts,  as  is  evidenced  by  recent 
v.'idely  scattered  decisions  upholding  hours  of  labor  laws. 

The  decisions  reached  by  the  courts  in  this  matter 
have  co-incided  with  Justice  Holmes'  of  fiAeen  years  ago, 
but  the  reasoninr  has,  in  the  manner  of  courts  reversing 
themselves,  riven  no  hint  that  the  new  position  is  in  any 
way  different  from  the  old.   Hours  of  labor  laws  are  now  sus- 
tained as  health  measures  -  following  the  development  by 
coimsel  of  the  statistical  method  of  presenting  argument  in 
favot  of  social  legislation.   This  innovatirn  may,  without 
stretchinrr  the  imagination  too  p-reatly,  be  partially  credited 
to  Justice  Holmes'  vrif'nfrs,  and  his  influence  v.'ith  the 
section  of  the  bar  which  has  been  instrumental  in  framing 
the  stati;;tical  method  of  apiiment. 

With  his  recognition  that  changing  social  conditions 
demanded  new  laws,  Justice  Holmes  realised  that  fierhaps  many 
of  these  laws  were  too  far  in  adA'^ance  of  the  "common  u  derstand- 
ing"  to  find  acceptance  in  the  courts.   While  accepting  the 
new  himself  on  purel;^  legal  grounds,  as  we  have  seen,  he 


surp-ested  the  neceesity  for  e    scientific  determi  nr^tion  of 

the  v/orth  of  the  new  social  legislstio.- .   In  1899,  he  said: 

"I  have  tried  to  show  by  examples  something  of  the 
Interest  of  science  as  applied  to  the  law,  pnd  to  point  out 
some  possible  Irrprovenent  in  our  way  of  approaching  practical 

questions  in  the  same  sphere I  have  In  mind  an  ultirarte 

dependence  upon  science  because  it  is  finally  for  science  to 
determine,  so  far  as  it  can,  the  relative  worth  of  our 
different  social  ends,  and,  as  I  have  tried  to  hint,  it  is 
our  estimate  of  the  proportion  between  these,  now  often 
blind  and  unconscious,  that  leads  us  to  insist  upon  and  to 
enlarge  the  sphere  of  one  principle  and  to  allov/  another 
gradually  to  dwindle  into  atrophy."  (l) 

Before  this  time,  he  hr-;d  made  the  significant  predi- 

csti  on : 

"For  the  rational  study  of  the  law  the  black-lei ter 
man  may  be  the  man  of  the  present,  but  the  man  of  the  future 
is  the  man  of  statistics  and  the  m.aster  of  economics." 

The  means  ox'  approach  devised  by  the  present  Justice 

Brandels  in  I'uller  vs  Oregon  and  Bunting  vs  Oregon,  seems 

very  closely  predicted  by  Justice  Holmes.   The  fact  th.at 

statistics  were  powerful  enough  to  convince  the  Supreme  Court 

in  these  cases,  and,  in  numerous  other  decls'ons,  to  rersuade 

iDwer  courts,  of  the  heslthfulness  of  hours  oi  labor  laws, 

leads  Inevitably  to  the  belief  that  a  stf-tistical  argument 

•will  be  formulated  wh' ch  will  legalize  the  protect!  jn  of 

labor  In  its  eoualit,'-  of  bsrp-ainlng,  and  will  enable  the 

courts  to  abandon  their  present  position  in  that  reeard,  in 

fact  If  not  in  theory. 


Conimeroe  Clause 

The  decisions  concerning  the  powers  of  OonpTess 
under  the  Comnerce  Clause,  in  which  Justice  Holmes  has 
participated,  heve  marked  out  a  new  field  for  the 
exercise  of  a  Federal  police  povs^er  -  a  power  admittedly 
necessary  under  the  industrial  conditions  of  the  past 
twenty  years  -  but  neverthe  less  a  power  probably  far  beyond 
the  imagination  of  the  fremers  of  the  Constitution.   The 
regulations  which  have  passed  Congress  since  the  beginning 
of  the  century,  and  the  Supreme  Court's  Interpretations  of 
the  few  similar  pieces  of  legislation  already  on  the  statute 
books,  have  resulted  in  a  centralization  in  the  national 
governr;ent  of  control  of  matters  which  have  renulred  a 
subtle  reasoning  to  bring  them  Into  a  close  connection 
with  interstate  comnerce.   This  centralization  has  been 
legally  justified,  of  course,  under  the  Commerce  Clause,  but 
the  substantial  justification  has  been  social  necessity. 

In  general,  the  Supreme  Court  has  shown  itself  to  be 
in  full  accord  with  Congressional  views  of  public  policy  in 
these  questions,  and  has  contrived  to  sustain  the  great  majority 
of  the  legislation  under  what  may  properly  be  termed  the 
Federal  Police  Pov/er.   In  the  cases  which  the  Court  has  found 
that  Congress  attempted  m.ore  than  the  Commerce  Clause  could  be 
interpreted  to  authorise.  Justice  Holmes  has  differed  with 
his  colleagues,  in  several  notable  dissenting  opinions. 
ViThen  the  court  has  sustained  legislation  of  this  nature,  he 
has  always  been  with  the  majority. 


In  tlie  light  of  his  expressed  beliefs  as  to  social 
legislation  of  all  kinds  which  we  have  remarked  before,  the 
benevolent  attitude  of  Justice  Holmes  towards  this  extension 
of  Congressional  control  is  natural  v/hen  it  is  indisi)utable 
that  Congress  has  been  actuated  by  considerations  of  the 
general  T/elfare  of  the  nation  in  the  recent  regulations  of 
commerce  among  the  states.   It  would  have  been  inconsistent 
indeed  for  a  judge  who  had  endeavored  to  interpret  the  comrion 
law  to  conform  to  changed  social  conditions,  and  who  had 
vehemently  championed  the  right  of  a  state  to  base  its  police 
regulations  upon  considerations  of  social  advantage,  to  deny 
to  Congress  the  power  to  legislate  in  behalf  of  the  general 
good  -  when  such  legislation  could  be  suEteined  conveniently 
under  a  clause  of  the  Constitution  whose  possibilities  had 
not  yet  been  fully  expounded. 

That  he  has  gone  further,  on  occasion,  then  the  majority 
of  the  court,  in  upholding  police  regulations  of  Congress 
under  the  comi.:erce  clause  has  been  noticed  before  as  the 
logical  working  out  of  his  often  expressed  beliefs  in  the 
social  jtistifieation  to  be  permitted  to  the  police  power. 

The  constitutionality  of  the  Sherman  Anti-Trust  Act 
had  been  settled  before  Justice  Holmes  took  his  seat  at  Wash- 
ington, but  the  Interpretation  of  thft  law  was  coming  to  be 
a  matter  of  national  vital  importance.   He  has  fixed  one 
strong  dissenting  opinion  in  regard  to  the  court's  interpre- 
tation.  But,  since  the  Eorthern  Securities  case  (l),  in  1904, 
(1)  193  U.S.,  197,  J.  Holmes  diss.,  400. 


he  has  been  with  the  majority  In  applying  the  provisions 
of  the  law.   Hov/ever,  his  views  in  that  case  have  had  some 
practical  influence,  and  have  served  to  mark  out  pretty 
definitely  the  limits  beyond  which  the  prohibitions  of  the 
Shem^.an  Act  cannot  be  iriade  to  re&ch  without  danger  to  the 
industrial  and  financial  stability  of  the  nation. 

Justice  Holmes  shares  none  of  the  antipathy  towards 
cOKbinations  per  se  which  has  been  apparent  in  some  degree 
since  the  agitation  for  the  anti-trust  acts  began.   In 
lv:assachusetts  he  repudiated  the  idea  that  the  acts  of  a 
combination  were  illegal  because  of  the  existence  of  the  com- 
bination.  V'/hnt  he  thouc-ht  true  of  combinations  of  labor, 
he  thought  equally  true  of  combinations  of  capital. 
Prosecution  for  being,  and  not  for  doing,  was,  to  him,  justi- 
fied under  no  proper  --rinciple  of  the  law^^Hence,  his 
liberalism  is  unique  in  that  it  is  applied  to  capital  as 
well  as  to  labor.   He  believes  that  combinations  of  both 
have  their  neceh'ser-  place  in  the  peneral  order  of  things, 
and  he  would  no  more  destroy  the  one  th?n  the  other. 

(a)  Acts  which  would  be  -'privileged  if  done  by  one  person  for 
a  certain  purpose  may  be  held  unlav/ful  if  done  for  the  same 
purpose  in  combination.   It  is  easy  to  see  what  trouble  may  be 
found  in  distinguishing  between  the  combinftion  of  great  pov.erc 
in  a  single  capitalist,  not  to  speak  of  a  corporation,  and  the 
other  form  of  combination.   It  is  a  nuestion  of  degree  at  v;hat 
point  the  comlbination  becomes  large  enoup-h  to  be  wrong,  unless 
the  knot  is  cut  by  saying  that  any  corabination  hov/ever  puny  is 
so.   Behind  all  is  the  nuestion  whether  the  courts  are  not  fly- 
inec  in  the  face  of  the  organization  of  the  world  which  is  taking 
place  so  fast,  and  of  its  inevitable  conseruerces .    I  n.ake 
these  sup"'est ions,  not  as  criticisms  of  the  decisions,  but  to 


The  i^ixirthern  Securities  Coinpan3-  was  incorporsted 
under  the  lav/s  of  l\evj   Jersey,  for  the  purpose  of  acouiring 
and  holding  a  majority  of  the  stock  of  the  Great  liorthern 
end  the  Northern  Pacific  Railroads,  V7hi  ch  were  parallel  and 
competing  roads.   The  ComT^iany  was  enjoined  from  voting  this 
stock,  on  the  ground  that  the  company  was  a  combination  in 
restraint  of  interstate  trade  and  a  monopoly,  and  therefore 
guilty  of  F  violation  of  the  f^hernan  Anti-Trutt  .■.ct. 

The  opinion  of  tl^.e  court,  delivered  by  Justice 
Brewer,  held  that  the  acouisitlon  of  the  stock  was  an  act 
having  the  effect  of  restrrining  trade,  preventing  competition, 
and  establishing  a  monopoly,  all  contrary  to  the  lav/.  Bo 
affirmative  monopolistic  or  restrictive  acts  had  been  done  by 
the  company.   The  poseession  of  the  pov^er  to  do  them,  and 
the  probrble  intent  to  do  them,  were  held  to  justify  the 
injunction . 

Justice  Holmes,  who  spoke  also  for  Chief  Justice 
i'uller  and  Justices  V/Iijte  and  PecMiam,  after  insisting  upon 
a  strict  construction  of  the  words  of  a  criminal  statute, 
undertook  to  show  that  the  sets  of  the  Company  constituted 
neither  a  monopoly  nor  a  comfcinr-tion  in  restraint  of  trade  at 
common  law,  and  thst  the  Act  had  not  given  any  definition 


call  attention  to  the  very  serious  legislative  considerations 
which  have  to  be  weighed.   The  danger  is  that  such  considera- 
tions should  have  their  v/eight  in  sn  articulate  form  as  un- 
conscious prejudice  or  half  conscious  inclination.   To  measure 
them  justly  needs  not  only  the  highest  powers  of  a  judge  and  a 
training  v/hich  ti-^e  loractice  of  the  law  does  not  insure,  but 


of  monopoly  or  combination  in  restrrint  of  trade;  therefore 

the   conr.ion   law  definitions  muet  have   been  meant. 

"A  tingle  railroad  down  c   narrow  valley  or  throup-h 
a  mountain  e-ore-e  monopolizes  all  the  railroad  transportation 
through  that  ybIIbj   or  gorge.   Indeed,  every  railroad 
monopolizes,  in  a  popular  sense,  the  trade  of  some  area." 

"A  monopoly  of  'any  part'  of  corarrierce  among  the 

states  is  unlawful  But  the  act  of  Congress  will  not 

be  construed  to  mean  the  ur iversal  disintegration  of  society 
Into  single  men,  each  at  vrnx   with  all  the  rest,  or  even  the 
prevention  of  all  further  combinations  for  a  common  end." 

The  comi.'ion  lav;  idea  of  a  combination  in  restraint 

of  trade  reouired  some  attempt  to  keep  competitors  out  of 

the  field.   Some  affirmative  act  was  reouired.   Justice  Holmes 

maintained  that  no  such  act  had  been  shown  in  this  case. 

"This  act  Is  construed  by  the  government  to  affect 
the  purchasers  of  shares  in  two  railroad  companies  because 
of  the  effect  it  may  have,  or,  if  you  like,  is  certain  to 
have,  upon  the  competition  of  these  roads.   If  such  a  remote 
result  of  the  exercise  of  an  ordinary  incident  of  property 
and  personal  freedom  is  enough  to  make  that  exercise  unlawful, 
there  is  hardly  any  transaction  concerning  comr.Terce  between 
the  states  that  m.ay  not  be  made  a  crime  by  the  finding  of  a 
jury  or  a  court." 

'<7hatever  may  have  been  the  merits  of  the  majority 

opinion  in  this  case,  -  and  it  is  difficult  to  condemn  the 

court's  decision  on  grounds  of  public  policy,--  the  warning 

sounded  by  ^ustice  Holmes  has  a.jparently  been  of  scm.e  influence, 

The  doctrine  of  the  majority  has  not  been  r.ushed  to  the 

logical  extreme  perceived  by  Justice  Holmes,  but  has  been 

also  a  freedom  from  prepossessions  which  is  very  hard  to  attain, 
It  seems  to  me  desirable  that  the  v/ork  should  be  done  with  ex- 
press recognition  of  its  nature.   The  time  has  gone  by  when  law 
is  only  an  unconscious  embodiment  of  the  common  will.   It  has 
become  a  conscious  reaction  upon  itself  of  organized  society 
knowingly  seeking  to  determine  its  own  destinies. 


restricted  steadily. 

In  h's  dis£fcii'a.  Justice  Holmes  pointed  out  that 
the  si%e  of  the  combinntion  was  not  to  be  consid;;red  under 
the  words  of  the  Act;  thrt  the  natural  inclination  was  to 
read  the  lav/  as  against  rcreat  corabinations  only;  but  that 
the  law  said  "  every  "  and  "any  part"  and  therefore  applied 
to  the  small  as  v-ell  as  the  great. 

Cle;-;rly,  the  Sherman  Act  was  not  intended  to  break 
up  the  business  organization  of  the  United  States,  and  the 
realization  of  that  fact  hf?s  led  the  Court  to  make  a  distinction 
in  practice  between  the  good  trusts  and  the  bad  trusts  of 
which  President  RooseArelt  spoke.   Further,  the  later  cases 
have  been  decided  on  proof  of  affirmative  illegal  acts  of 
a  combination,  and  not  on  a  more  or  less  remote  probability 
of  their  occurrence. 

United  States  vs  United  States  Steel  Corporation  (2) 

seems  to  repudiate  finally  the  principle  of  the  majority 

in  the  Korthern  Securities  Case,  that  the  ability  to  do  wrong,- 

the  posfcession  of  the  power  to  monopolize  and  to  restrain 

trade,-  is  in  itself  illegal.   Justice  HcKenna,  speaking  for 

the  majority,  said: 

Shall  we  declare  the  law  to  be  that  size  is  an 
offense,  even  though  it  minds  its  own  business,  because  what 
it  does  is  imitated?   The  Corporation  is  undoubtedly  of 
impressive  size,  and  it  takes  an  effort  of  resolution  not  to 
be  affected  by  it  or  to  exaggerate  its  influence.   But  we 
must  adhere  to  the  law,  and  the  law  does  not  make  mere  size 
an  offense  or  the  existence  of  unexerted  power  an  offense. 
It,  v;e  repeat,  requires  overt  acts,  and  trusts  to  its  pro- 
hibition of  the  man  and  its  pov/ers  to  repress  or  pu.'ish  them." 

(2)  Dec.  i:ch.  1.  1920 


Justice  Holmee  concurred  with  the  majority  in 
this  decision.  V/hile  the  Northern  Securities  Case  is  not 
mentioned  l)j   Justice  HcKenna,  his  words  must  be  taken  as 
overruling  the  doctrine  set  forth  in  it,  and  as  fully 
vindicating  the  opinion  of  Justice  Holmes,  after  17  years. 

The  acquittal  of  the  Steel  Corporation  further 
repudiates  the  principle  of  the  Horthern  Securities  case 
in  view  of  the  ?dmlssion  that  the  Corporation  had  "been 
cruilty  of  illegal  acts  prior  to  the  institution  of  the 
dissolution  suit  in  1911,  end  thus  demonstrated  in  practice 
its  powers  of  monopoly  and  restraint  of  trade,  while  the 
Northern  Securities  Coi.pany  had  not  performed  any  Fct  per 
se  illegal,  or  constituting  a  common  law  intent  to  monopolize 
or  to  restrain  trade. (3) 


(3)   Justice  Holmes  concurred  in  the  dissent  from  the 
recent  discussion  dissolving  the  Reading  Rajlroad  Coal 
combination.   The  majority  opinion,  of  four  Justices, 
placed  a  technical  construction  upon  the  Sherman  Act  and  the 
Commodnies  Clause,  in  some  respects,  aprarently  modifying 
the  doctrine  of  the  Steel  Trust  Case.   The  division  of 
the  court  was  the  same  as  in  the  Steel  Trust  case,  with 
the  exception  of  Justice  KcKenna,  who  joined  Justices 
Pitney,  Clarke  and  Day  (who  dissented  from  the  Steel  Trust 
decision)  to  form  a  majority  in  the  Reading  case. 


However,  just  as  he  applied  the  com'. on  law 
rigorouslj^  to  the  tin  justified  acts  of  labor  orgrnizations 
in  Eassachusetts,  so  has  he  a-'-plied  the  Sherman  Act  to 
combinations  of  capital  whose  acts  were  illegal  by  the 
criteria  which  he  had  established. 

A  proved  intent  to  restrain  trade,  hj   the  standards 

of  the  con:cT.on  law,  has  been  ample  errcund  for  Justice  Holmes 

to  enforce  the  Act.   Thus,  in  a  case  where  it  V;?as  alleged 

that  the  acts  contenplated  would  have  been  unla?;ful  even  if 

done,  he  remarked: 

"It  is  enough  to  say  that  some  of  them  conceivably 
might  have  been  adequate  to  accomplish  the  result,  and  that 
the  intent  alleged  would  convert  what  on  their  face  might 
be  no  more  than  ordinary  acts  of  competition  or  the  small 
dishonesties  of  trade  into  a  conspiracy  of  wider  scope, 
as  has  been  explained  more  than  once."  (4) 

Del3;-erlng  the  opinion  of  a  unanimous  court  in  Swift 

vs  United  States  (5),  the  Beef  Trust  Case,  he  brought  out 

the  importance  of  the  intent  even  more  plainly: 

"The  statute  gives  this  proceeding  against  combina- 
tions in  restraint  of  commerce  among  the  states  and  against 
attempts  to  monopolize  the  same.   Intent  is  almost  essential 
to  such  a  combination,  and  is  essential  to  such  an  attempt. 
Where  acts  are  not  sufficient  in  themselves  to  produce  a 
result  which  the  lav/  seeks  to  prevent,-  for  instance,  tha 
monopoly,-  but  require  further  acts  in  addition  to  the  mere 
forces  of  nature  to  bring  that  result  to  pass,  an  intent 
to  brir.p  it  to  pass  is  necessary  in  order  to  produce  a 

dangerous  probability  that  it  will  happen But  when  that 

intent  and  the  consequent  dangerous  probability  exist,  this 
statute,  like  many  others,  and  like  the  common  law  in  some 
cases,  directs  itself  against  the  dangerous  probability  as 
well  as  against  the  completed  result." 


(4)  ilash  vs  U.S..  229  U.S.,  573 

(5)  196  U.S.,  375 


In  the  Beef  Trust  Case,  acts  had  been  done  which 
\?ere  Intended  to  restrain  trade;-  therefore  Justice  Holines 
distinRTiished  it  without  difficulty  from  his  conception 
of  the  northern  Securities  cpse,  Fnd  ae-reed  rith  the  court 
in  applying  the  Sherman  Act . 

The  Danhury  Hatters  (6)  case  did  not  disclose  him 
as  dissenting  from,  the  decision  that  lahor  unions  v/ere 
emenahle  to  the  Sherman  Act  —  an  additional  example,  if 
one  be  necessary,  of  his  impnrtial  administration  of  justice 
to  iFbor  and  capital  alike. 

It  is  not  within  the  scope  of  this  study  to  eyamlne 
in  detail  all  of  the  cases  in  which  the  comi.  erce  clause  has 
been  raised  since  Justice  Holmes  cam.e  to  the  bench.   It  has 
been  noted  pre^'-iously  that  he  upheld  the  Erdman  Act,  (?) 
and  both  i^'ederal  Employers'  Liability  Acts  (8).   Other 
Important  Conp-ressional  legislation  under  the  commerce  clause 
which  he  has  been  in  agreement  with  the  court  in  sustaining 
are;   The  Adamson  Eight-Hour  x/aw  (9);  The  Lottery  Act,  ex- 
cluding lotterjr  tickets  from  interstate  com^.erce  (lO);  the 
Mann  White  Slave  Act  (11 );  the  act  excluding  prize  fight 
films  from  Interstate  commerce(l2) ;  the  Pure  Food  Laws(l3); 

(6)  Loewe  vs  Lawlor,  208  U.S.,  274. 

(7)  Adair  vs  United  States,  208  U.S.,  161,  J.  Holmes  diss. 

(8)  207  U.S.,  465,  J.  HOlmes  diss.;  223  U.S.,   1. 

(9)  Wilson  vs  IJew,  243  U.S.,  332 

(10)  Champion  vs  Ames,  188  U.S.,  321 

(11)  Hoke  vs  United  States,  227  U.S.,  308 
(IE)  Weber  vs  Freed,  239  U.S.,  325 

(13)  Hipollte  Efcg   Company  vs  United  States,  220  U.S.,  45; 
IvIcLernott  vs  Wisconsin,  228  U.S.,  115. 
Hebe  Co  vs  Shaw,  248  U.S.,  297. 


the  V/ebb-Kenyon  Act,  (14);  the  Reed  "Bone-Dry"  Amendraent ,  (15)  . 

After  1908,  when  the  Adair  esse  brougrht  him  into 
conflict  with  the  majority  of  the  court.  Justice  Holmee 
found  no  occasion  to  differ  with  his  colleafrues  on  a  matter 
of  Cons-ressional  refrul:;iticn  of  commerce  until  the  Federal 
Child  uabor  law  came  before  the  court  in  1917.   During  these 
nine  years  the  majority  of  the  court  had  been  nui te  as  willing 
to  sustain  Congressional  legislation  as  had  Justice  ilolmes; 
b\it  the  Child  i^abor  esse  presented  a  ouestion  upon  v;hich  the 
unanimity  was  utterly  impossible.   The  five  Justices  who 
decisred  the  lew  of  Congress  unconstitutional  tacitly  refused 
to  extend  further  the  police  pov/er  of  Congress  under  the 
commerce  clause;  the  four  dissenting  justices,  led  by 
Justice  Holmes,  attempted  to  uphold  the  law  upon  precedent, 
thoup;h  the  fundamental  justification  for  it  could  be  only 
the  general  welfare.   V/ithout  doubt,  the  Child  i^abor  law  was 
inherently  different  from  the  •reo:ulations  of  commerce  which 
had  gone  before,  and  the  real  ouestion  before  the  court  was 
one  of  social  expediency  rather  than  of  strict  constitutional 
law.   By  precedent,  the  m^ajcrity  was  correct.   A  limit 
might  well  haye  been  deemed  necessary  for  the  ever-widening 
scope  of  Congressional  legislation,  and  in  this  case  an  easy 
distinction  could  be  m.ade . 

However,  the  stand  taken  by  Justice  Holmes  is  so 


(14)  Clfrk  Distilling  Co  vs  V/estern  Md  Ry  Co.  242  U.S.,  311 

(15)  United  States  vs  Hill.  248  U.S..  420. 


entirely'  consistent  v;i  th  his  er-rller  opinions  and  puollc 
utterances,  that  e  etiident  of  his  works  cannot  but  be 
gratified  thst  he  hss  thus  rounded  out  a  fu;l  record  of 
consistent  social  opinion. 

The  Federal  Child  Lahor  Law  of  1915  provided  in 
sixbstpnce  that  no  one  shou.ld  ship  In  interstate  commerce 
the  product  of  any  mine  or  ouarry  in  the  United  States  in 
which  within  30  days  before  children  under  16  have  been 
pBrmitted  to  v/ork,  or  the  product  of  any  factory  where 
children  under  14  have  been  employed,  or  where  children 
betv,'een  14  and  16  have  worked  more  than  8  hours  in  a  day 
or  more  than  six  days  a  week,  or  after  7  P.M.  or  before 
6  A.M.  -  within  30  days  preceding  such  shipment. 

Plainlj%  the  evil  to  be  remedied  lij   this  statute 
preceded  the  shipment,  and  had  ceased  before  the  shipment 
took  place.   In  the  Pure  Food  Act,  the  Y/h-'te  Slave  Act,  and 
the  Lottery  Act,  the  evil  tco^  place  only  after  the  com.pletion 
of  the  shipment.   In  both  cases,  the  object  was  to  guard  the 
health,  safety  or  morels  of  the  community.   The  accomplishment 
of  the  subseouent  evil  depended  upon  the  shipment  of  the 
goods;  hence  tlie  connection  with  interstate  comr.erce  was 
reasonably  close. 

In  the  case  of  the  Child  Labor  Law,  however,  the 
evil  did  not  depend  upon  interstate  comr::erce  for  its  accomplish- 
m.ent .   The  goods  shipped  were  intrinsically  harm.less.   So, 
in  fact.  Congress  had  attempted  to  regulate  the  conditions  of 


nianufEct-uring^of  goods  intended  for  interstate  shipment. 
The  attempt  involved  two  novel  principles,  viz:  the 
broadening  of  the  Federal  police  power  to  cover  evils 
occurring  before  as  ^•;ell  as  after  interstate  comnierce; 
and  the  prohibition  of  the  shipment  of  articles  intrinsi- 
cally harmless  to  the  health,  and  morals  of  the  recipients. 

The  majority  opinion,  d-livered  by  Justice  Day, 
differentiated  the  ijottery,  Pure  Food,  White  Slave  cases 
from  the  present  question,  holding  the  Child  Labor  Law 
unconstitutional  because 

"It  not  onljr  transcends  the  authority  delegated  to 
Confrress  over  commerce,  but  also  exerts  a  power  as  to  a 
purely  local  matter  to  which  the  Federal  authority  does  not 
extend." 

The  court  found  the  evil  ended  before  the  poods 

are  offered  for  shipment,  and  therefore  cannot  perceive  a 

close  enouprh  connection  with  interstate  commerce  to  justify 

Congressional  legislation.   Furthermore,  the  court  seems  to 

state  that  the  prohibition  of  the  shipment  of  certain  kinds 

of  goods  must  be  confined  to  goods  intrinsically  ?iarm.ful 

or  of  such  a  peciillar  nrture  that  governmental  authority 

over  them  is  admittedly  greater  than  over  other  kinds  of 

commodities.   This  classification  seems  to  fit  pretty  well 

the  existing  precedents,  but  does  not  allow  room  for  e3:pansion 

of  the  police  power.   Liquor  and  immoral  women  are  comr'.odities 

over  which  ail  governments  are  recognised  to  have  a  certain 

special  police  jurisdiction;  but  to  limit  that  jurisdiction 


concretely  s«ems  to  be  rpfher  hszr.rdo-as  in  the  changing 

law  of  today. 

In  stetlng  the  main  argument  of  the  court.  Justice 

Day,  after  distinguishing  the  precedents,  sp.id: 

"In  epch  of  these  instances  the  use  of  interstate 
transportation  was  necessary  to  the  accorr.plishment  of 
hsrmful  results.   In  other  words,  although  the  power  over 
interstate  transportation  was  to  regulate,  that  could  only 
he  accomplished  by  prohibiting  the  use  of  the  facilities 
of  interstate  commerce  to  effect  the  evil  intended. 

"This  element  is  wanting  in  the  present  case 

The  act  in  its  effect  does  not  regulate  transportation 
among  the  states,  but  aims  to  standardir'.e  the  ages  at  which 
children  may  be  employed  in  mining  end  manufacturing  within 
the  states.   The  goods  shipped  are  of  themselves  harmless... 
....When  offered  for  shipment,  and  before  transportation 
begins,  the  labor  of  their  production  is  over,  and  the  mere 
fact  that  they  v;ere  intended  for  interstate  comn.erce 
transportation  does  not  make  their  production  subject  to 
Federal  control  under  the  commerce  power." 

Moreover,  Justice  Day,  in  distinguishing  the 
subject  matter  of  the  Child  Labor  Law  from  that  properly 
belonging  under  the  commerce  clause,  emphasizes  the  principle 
that  the  natural  and  reasonable  effect  of  laws  miust  be 
ascertained;  and  that  the  Child  Labor  Lav-;  is  a  refrulation 
of  manufacture  and  production,  and  not  of  commerce,  though 
the  statute  calls  itself  a  regulation  of  interstate  comir.erce . 
This  point  is  not  essential  to  the  conclusion  reached  by 
the  majority,  but  it  is  the  object  of  Justice  Holmes' 
most  effective  criticism. 

Justice  Holmes'  opinion  is  rather  a  criticism  of 
the  arguments  of  the  m.ajority  than  a  statement  of  the  grounds 
upon  which  he  would  justify  the  law.   His  affirmed  belief 


in  the  finalrty  of  legislative  detenninptions  in  matters 

over  which  the  police  power  may  extend  is  the  undercurrent 

of  his  opinion,  as  the  following  statement  beats  witness: 

"It  does  not  matter  v;hether  the  sixpposed  evil 
precedes  or  follows  the  transportation.   It  is  enough  that, 
in  the  opinion  of  Congress,  the  transportation  encourages 
the  evil." 

Thus  he  disposes  of  the  distinction  v/hich  the 
majority  draws  between  precedent  and  subseouent  evils.   This 
flat  statement  hardly  settles  the  question  to  the  satis- 
faction of  anyone,  and  it  is  hard  to  believe  that  Justice 
Holmes  has  meant  it  to  be  his  final  argument  for  the  extension 
of  the  Federal  police  power  to  the  regulation  of  conditions 
precedent  to  the  offering  of  goods  for  interstate  shipment. 
Indeed,  though  his  general  criticisms  of  the  arguments  of 
Justice  Day  are  calculated  to  bring  to  light  flaws  and 
illogical  conclusions,  he  has  not  gone  far  in  the  direction 
of  justifying  the  Child  Labor  Law  on  any  other  grounds  than 
that  it  ought  to  be,  and  that  the  authority  exercised  by 
Ccnfrress  in  it  is  one  which  the  :revailing  public  morality 
demands,  and  is  therefore  justified  legally. 

i'irst.  Justice  Holmes-  admits  that  the  states  have 
exclusive  control  over  their  methods  of  production,  but 
arenies  that  the  fact  that  a  Federal  law  indirectly  affects 
that  control  is  not  a  ground  for  holding  the  law  void. 
In  its  immediate  effects,  surely,  the  Child  Labor  Lav:  is 
valid,  for  Congress  is  jriven  the  power  to  regulate  comrrerce 


in  unquslifie4  terns,  and  the  statute  merely  prohibits 

the  carrj^ing  of  certain  kinds  of  goods  in  interstate  and 

foreign  comirierce.   The  power  to  prohibit  hss  long  been 

recognized  as  identical  in  these  natters  with  the  power 

to  regulate. 

•Therefore,  if  the  act  is  to  be  held  invalid,  it 

must  be  upon  some  collateral  grcurds.   Shall  it  be,  he  asks: 

"because  of  its  poss-ible  reaction  upon  the  conduct 
of  the  states  in  a  matter  upon  which  I  have  admitted  that 

theji'  are  free  from  direct  control?  I  should  have 

thought  that  the  most  conspicuous  decisions  oi  this  court 
had  made  it  clear  that  the  power  to  regulate  commerce  and 
other  constitutional  powers  could  not  be  cut  down  or 
qualified  by  the  fact  that  it  might  Interfere  with  the 
carrying  out  of  the  domestic  policy  of  any  state." 

Inouiry  into  the  ultimate  purpose  of  laws  had 
been  denied  by  the  court  in  the  Oleomargarine  case  (16) 
and  the  State  Bank  case  (17).   In  the  latter  the  result, 
and  the  Tourpose,of  the  lav;  was  entirely  outside  the  power 
of  Congress.   Furthermore,  the  Sherman  Act  had  been  used 
to  break  up  combinations,  with  the  commerce  clause  as  the 
excuse,  but  not  the  purpose. 

This  criticism  strikes  the  weakest  spot  in  the 
majority  opinion,  but  not  the  e^;sential  spot.   To  the  outsider, 
the  ea£:e  with  which  the  Supreme  Court  is  able  to  shift  from 
one  position  to  another  in  the  matter  of  inr-uiring  into  the 
ultimate  purpose  of  r  law  is  nothing  short  of  amasing. 
One  decision  invokes  the  "settled  principle"  that  the  court 


(16)  HcCray  vs  U.S.,  195  U.S.,  27 

(17)  Vea^ie  Bank  vs  Fenno,  8  '.'/all,  53S. 


will  look  throup-h  form  to  sulDstance,  through  words  to  the 
merining  hidden  beneath  them,  through  the  avowed  purpose 
of  a  law  to  its  real  purpose;  and  the  ney:t  decision  may 
speak  of  that  other  settled  principle  which  foroids  the 
court  to  l.;ok  bej-ond  the  lav/  itself. 

Justice  Holmes  further  makes  the  irteresting 
point  that  the  Y/hite  olrve  ajBv;   amounted  in  every  way  to  a 
police  regulation.   It  is  rare  to  f ir d  a  Justice  of  the 
Supreme  Court  upholding  by  its  proper  name  a  power  v/hich 
has  been  assumed  by  tr.e   lefrislatur2  under  cloak  of  the 
authority  of  a  distinctly  separate  power.   But  it  seems  to 
be  a  characteristic  of  the  Justice  to  call  a  spade  a  spade 
whenever  possible. 

Having  destroyed  to  his  ovm  satisfaction  the 

collateral  argum.ents  against  the  law  advanced  by  the  majority, 

and  having  established  a  police  power  in  Congress  specifically 

under  the  Commerce  Clause,  he  goes  on: 

"But  I  had  thought  that  the  propriety  of  the  exercise 
of  a  pov/er  admitted  to  exist  in  some  cases  was  for  consider- 
ation of  Congress  alone,  and  that  this  court  always  had 
disavowed  the  right  to  intrude  its  judgment  upon  ruestions 
of  policy  or  morals.   It  is  not  for  this  coiirt  to  pronounce 
when  prohibition  is  necessary  to  regulation  if  it  ever  may 
be  necessary,--  to  say  that  it  is  permissible  as  against 
strong  drink,  but  not  as  against  the  product  of  ruined  lives." 

In  conclusion  he  reiterates  his  deference  to  legis- 
lative judgment  in  matters  of  public  policy.   In  this  lies 
his  real  reason  for  upholding  the  Child  j^abor  Law,  --  the  same 
reason  which  had  prompted  him  years  before  in  the  Lochner, 


Adair  and  Coppa<?e  cpses. 

"The  public  policy  of  the  Uniteo  States  is  shaped 
with  a  view  to  the  benefit  of  the  nation  as  a  whole.   If, 
as  hes  been  the  case  within  the  memory  of  men  still  living, 
a  state  should  tske  a  different  view  of  tiie  propriety  of 
sustaining  a  lotterjr  from  that  which  generally  prevails, 
I  cannot  believe  that  the  fret  v/ould  reouire  a  different 

decision  from  that  reached  in  Champion  vs  Ames The 

national  welfare  as  understood  by  Congress  may  reruire  a 
different  attitude  within  its  sphere  from  thpt  of  some 
self-seeking  state." 

This  is  the  climax  of  the  series  of  "social"  opinions 

v;hich  Justice  Holmes  has  rendered  on  the  highest  courts 

of  Ilaesachusetts  end  the  United  States.   In  these  opinions 

he  has  ref?srded  what  he  believes  to  be  the  prlrr.arj/  purpose 

of  the  law,  rather  than  the  strict  precedent  and  the 

consecrated  phrase.   He  has  attempted  to  revo~'ut1  onize 

the  interpretation  of  the  Constitution  rather  than  the 

Constitution  itself.   In  some  directions  his  efforts  have 

been  crowned  with  a  practical  success;  but  universally, 

he  has  made  his  impress  upon  the  legal  thought  of  the  United 

States  as  has,  perhaps,  no  other  judp-e  of  riodtrn  times. 

The  truths  which  he  has  enixnclated  so  frankly  from  the 

bench  have  formed  a  body  of  principles  which  m.ust  inevitably 

govern  the  law  of  the  future  -  whether  they  come  to  autliority 

by  the  gradual  change  in  the  interpretation  of  the  existing 

law,  or  by  amendment  to  the  Const!  tiiti  on . 


The  Conflict  of  State  and  ij'ederp.l  Powers 
over  Commerce. 

■The  location  of  the  border  line  betv/een  the  domain 
of  the  state  and  of  the  national  government,  in  the  rejru- 
lation  of  commerce,  has  been  a  never  3nding  task  of  the 
Supreme  Court.   The  -anfort-anate  fact  that  it  caniot  be 
ascertained  tripronometricelly  and  marked  out  permanentlj? 
has  led  to  some  uncertainty  as  to  its  position,  and  a 
good  deal  of  judicial  doubt  about  the  conseiderations  which 
should  move  the  courts  in  deciding  on  which  side  a 
given  case  should  be  placed. 

One  of  the  most  common  -Ritfalls  and  one  easy  for 
anyone  to  stumble  into,  is  that  of  granting  to  the  states 
a  collateral  power  to  rerulate  interstate  commerce  where 
the  national  p.cvernment  has  not  acted.   This,  carried  out 
to  eny  logical  concliision,  involves  a  court  in  numerous 
difficulties.   The  undoubted  fact  that  the  states  do 
possess  and  exercise  a  certain  limited  power  over  commerce 
between  the  states  causes  the  confusion  referred  to;  but 
if  it  is  kept  in  mind  that  this  power  is  not  at  all  similar 
to  that  of  the  national  government,  the  greatest  difficulties 
are  to  be  avoided.    Justice  Holmes  has  never  been  forced 
Into  an  admishion  of  collateral  power  in  the  states  -  and 
possibly  for  this  reason  his  opinions  are  thoroughly  logical 
in  the  delicate  matter  of  differentiating  between  state 
and  Federal  povrers. 


Briefly,  he  refuses  to  allow  the  states  any 

direct  resf^lation  of  interstate  comrierce,  as  such;  and 

with  regard  to  state  laws  which  affect  commerce  to  a 

greater  or  le^s  extent,  he  recognizes  that  the  nue^tion 

is  one  of  decree,  and  is  not  possiole  of  decieion  by 

any  other  than  cormon  sense  and  practical  criteria. 

In  modern  business  every  part  is  related  so 
organically  to  every  other  that  what  affects  any  portion 
must  he  felt  more  or  less  by  all  the  rest.   Therefore, 
unless  everything  is  to  be  forcidden  and  legislation  is 
to  coae  to  a  stop,  it  is  not  enough  to  show  that,  in 
the  working  of  a  statute,  there  is  some  tendency, ' logically 
discernible,  to  interfere  with  com.merce  or  existing  con- 
tracts.  Prnctical  lines  must  be  drawn,  and  distincti  ns 
of  degree  r-ust  be  made."(l) 

Justice  Holmes  cannot  be  considered  as  differing 
greatly  from  the  rest  oi  the  Supreme  court  in  hJ  s  desire 
to  maintain  the  authority  of  the  i^'ederal  {-.o /ernment  para- 
mount in  the  refru-lation  of  comi.  erce  among  the  states. 
His  insistence  upon  the  sole  powt^r  of  Congress  to  refulate 
commerce  affirmatively  does  not  bring  him  to  different 
conclusions  from  the  court,  but  is  simplj  an  evidence  of 
possibly  a  more  accurate  method  of  thought  than  has  been 
shown  at  tines  by  some  r-iembers  of  the  Supreme  Court. 

The  maintenance  of  the  Federal  power  supreme  in 
this  field  Is  one  of  the    few  constitutional  matters  which 
he  has  mentioned  in  extra-judicial  utterances.   The  import- 
ance with  which  he  regards  it  may  be  realized  from  what  he 
said  in  a  speech  in  1913: 


(l)  Diamond  Glue  Company  vs  United  States  Glue  Co.  187  U.S 
611. 


"I  do  »ot  think  the  Urited  States  would  come  to  an 
end  if  v/e  lost  our  povver  to  declare  an  Act  of  Cong-ress  void 
I  do  think  the  Union  would  he  emperiled  if  v;e  could  not 
make  that  declaration  as  to  the  laws  of  the  several  states. 
For  one  in  ni'   place  sees  how  often  a  local  policy  prevails 
with  those ^ who  are  not  trained  to  national  views  and  how 
often  action  is  taken  th^t  embodies  what  the  Commerce 
Clause  was  meant  to  end."  (2) 

l>iotwithstanding  this  strong  feeling  rgainst  attempts 

on  the  part  of  the  states  to  encroach  upon  the  domain  of 

the  i'ederal  p-overnment,  Justice  Holmes  has  not  allowed 

his  .jealousy  for  the  powers  of  Conp-ress  to  influence  him 

to  find  repTilations  of  interstate  ecirimerce  in  all  state 

resulations  which  afiect  it  incidentally.   Between  his 

desire  to  ensure  full  pov^er  to  Congress,  and  his  regard 

for  the  full  police  powers  of  the  states,  he  has  drawn 

the  line  at  a  point  slightly  more  favorable  to  the  states 

than  has  the  court. 

The  Kost  imp^rtant  point  of  difference  betv/een 
his  views  and  those  of  tre  court  was  raised  in  the  cages 
under  a  Kansas  law  which  re^-uired  foreign  corporations 
seeking  to  do  a  local  business  to  pay  certain  fees,  and 
to  pay  as  a  privilege  tax  a  certain  percentage  of  their 
total  authorized  capital,  wherever  located.   In  the  cases, 
the  lew  wat.  applied  to  interstate  carriers,  which  the 
state  attempted  to  tax  for  their  intra-state  business. 

The  question  of  contract  being  excluded.  Justice 
Holr.es  maintained  in   these  cases  that  the  state,  having  the 
power  to  exclude  foreijrn  corroretions  from  doing  local 

(2)  Law  and  the  Court,  


business,  hsd^the  ripht  to  tay  such  ousiness  at  will.   The 

fact  of  the  interstate  business  did  not  rresent  to  him 

a  reason  for  restraining  this  undoubted  rirht  of  the  state. 

Dissenting,  Western  Union  Telegraph  Co  vs  Kansas, 

(3)  he  said: 

"Even  in  the  law  the  whole  generally  Includes  its 
parts.   If  the  state  may  prohibit,  It  may  prohibit  with  the 
privilege  of  avoiding  that  prohibition  in  a  certain  way." 

The  majority  opinion  had  arrived  at  the  conclusion 
that  "the  natural  end  reasonable  effect  of  the  statute"  (the 
Kansas  taz  law)  was  to  burden  the  interstate  business  of 
the  company,  and  that  the  tax,  "by  its  necessary  operation" 
would  accomplish  the  same  result  as  if  a  condition  of 
doing  local  busiaess  were  made  "that  the  telegraph  company 
should  submit  to  taxation  upon  both  its  interstate  and 
intrastate  business  and  upon  its  interests  and  property 
everyv/here,  as  repr  'sented  by  its  capital  stock."   The 
opinion  further  states  that  the  power  of  a  state  to  regulate 
the  -oriviieffe  of  a  foreign  corporation  to  do  a  local 
business  extends  only  as  long  as  the  regulation  is  not 
UTiconstitutional  -  and  that  this  regulr^tion  is  repugnant 
to  the  commerce  clause. 

V/hile  this  decision  denounces  an  indefensible 
attempt  to  plunder  the  Telef?raph  company,  and  thus  is 
probably  wise  on  grounds  of  general  policy;  yet  it  announces 
a  new  principle  governing  the  power  of  the  states  to 

(3)  216  U.S.I.J.  Holmes  diss.,  52. 


re.cTi.late   theii^  Internal   pffsirs,    the    justification   for 

which  is  certainly  as  ethereal  as  any  which  Justice  Holmes 

has  ever  advanceo  to  uphold  pieces  of  social  legislation. 

Indeed,    the   reationlng-  of  the   court   diverp-ed    too  v/idely 

from  settled  principles  for  even  so  liberal  a  thinker  as 

he  has  sho?/n  himself  to  be,  end  in  thie  matter  public 

policy  had  less  weight  with  him  than  the  existing  law. 

In  the  first  place,  says  his  dissent,  Kansas  did 

not  a-t; tempt  to  tax  the  V/estern  Union.   She  had  simply 

announced  that  before  it  could  do  a  purely  local  business 

it  must  pay  a  certain  sum  of  r.oney.   After  pointing  out 

that  the  whole  includes  its  perts,  and  that  the  right 

to  prohibit  includes  to  ripht  to  reprulete,  Jxistice  Holmes 

says : 

"I  ouite  agree  that  ?/e  must  look  through  form  to 
substance.   The  whole  matter  is  left  in  the  Western  Union's 
hands.   If  the  license  fee  Is  nore  than  the  local  business 
will  bear,  it  can  stop  that  business  and  avoid  the  fee...., 
The  state  seeks  only  to  oust  the  corporation  from  that 
part  of  its  business  that  the  corporation  has  no  right 
to  do  unless  the  state  trives  leave." 

The  state's  pov/er  to  refnilate  this  matter  has 

no  conrection  with  the  Constitution  of  the  United  3tates, 

saiTS   the  Justice,  but  is  arbitrary?. 

"I  confess  my  inability-  to  understand  how  a 
condition  can  be  unconstitutional  v/hen  attached  to  a 
matter  over  which  a  state  has  absolutely  arbitrary  power." 

Justice  Holmes  reiterated  and  emphasi  T'ed  this 

view  in  the  almost  Identical  case  of  Pullman  Co.  vs  Kansas 

(4).   The  fact  that  a  corporation  could  enter  Kansas 

(4)  216  U.S.,  56  -  Holmes,  J.  diss.  75 


untpxed  for  interstate  comneree  did  not,  in  !':is  opinion, 

complicate  the  rln-ht  of  the  state  to  prohibit  or  regnilate 

its  intrastate  activities. 

"Such  an  ezclusion  is  not  a  btirden  on  the  foreign 
comn^rce  at  all;  it  simply  is  the  denial  of  a  collateral 
benefit. " 

The  much  earlier  case,  Pullman  Co.  vs   Adams  (5^, 
had  been  decided  by  a  unanimous  court,  in  sim^lrr  frets, 
usinpr  the  arguments  repudiated  in  the  Kansas  cases.   That 
the  Pulj-man  Company  V7as  not  compelled  to  carry  ■■assangers 
from  one  point  to  another  within  the  state,  but  could 
discontinue  that  part  of  its  business,  was  the  ground 
upon  which  the  court  sustriner"!  a  state  tax  on  the  privilege 
of  carrying  such  passengers. 

The  Kansas  cases  plainly  overruled  this  opinion, 

the  cjurt  evidently  believing  that  the  extinction  of  the 

pernicious  practice  of  sandbagging  interstate  carriers 

was  more  valuable  than  preserving  inviolate  the  unlimited 

and  arbitrary  power  of  the  states  to  control  the  antry  of 

foreign  cor-- orations  .  Tae   latter  consideration  apparently 

had  the  greater  weight  with  Justice  Holmes,  who,  moreover, 

had  precedent  upon  his  side.   He  would  not  curtail  an 

established  poY;er  because  m.isused  once.   It  may  be  noted, 

however,  ti'at  he  was  not  at  all  in  sympathy  with  the 

practices  of  Kansas. 

"?rom  other  points  of  view,  if  I  were  at  liberty 
to  take  them,  I  should  agree  that  it  (the  Kansas  law) 

(5)  189  U.S.,  419 


deserved  the  reprobrtion  It  receives  from  the  majority. 
But  I  have  not;.  he?rd,  and  have  not  been  able  to  frame, 
and  reason  that  I  honestly  can  Sfy  seems  to  me  to  justify 
the  jud??ment  of  the  court  In  point  of  law."  (6) 

In  addition  to  these  cases,  where  Justice  HoJ.mes 
decided  that  there  was,  in  his  opinion,  no  ref^ul'^tion  of 
Interstate  comnerce,  there  hcve  been  others  in  V'/hich 
the  possible  burden  upon  comr.erce  im-osed  by  a  state  law, 
has  been  upheld  by  him  as  so  remote  as  to  be  inconsenuential, 
or  as  an  Inseparable  and  necessary  Incident  of  the  exercise 
of  an  admittedly  proper  state  pov/er. 

So,  where  an  act  msde  criminal  bj?  sta'';e  law  was 
com.mltted  in  the  course  of  Interstate  conr:erce,  he  refused 
to  consider  the  punishment  of  it  a  re?nilation  of  commerce^ 
The  state  lav/,  he  says,  speaking  for  the  co\irt, 

"is  not  even  directed  ap-ainst  Irterference  with 
that  business,  but  against  acts  of  a  certain  kind  that 
the  state  disapproves  In  w'-jatever  connection."  (7) 

The  fact  that  a  Congressional  statute  has  author Ir^ed 
the  use  of  post  roads  b;-  telegraph  wires  did  not  prevent 
the  city  of  Hichmond  from  making  reasonable  repulatior.s 
for  the  use  of  its  streets.  (8)    If  the  fact  of  reasonable- 
ness could  be  established,  he  said,  municipal  -police 
regulations  were  not  violations  of  the  commerce  clause. 

(6)  Pullman  Co  vs  Kansas,  supra 

(7)  Standard  Oil  Co.  vs  Tenn.,  217  U.S.,  41K 

(8)  Western  Union  vs  Richmond,  224  U.S.,  160 

llote:  Other  cases  in  v/hi  ch  state  laws  are  upheld  are 

Diamond  Glue  Co.  vs  U.S.  Glue  Co.,  187  U.S.,  611 
Hatch  vs  Reardon,  H04  U.S.,  152 


In  Kissouri  Pacific  Rp.ilwej;  Co  vs  i^arabee  ?lcur 
ilills  Conpany  (9),  the  opinion  of  the  court  upheld  a 
stPte  Ifw  regarding-  the  transfer  and  return  01  freight 
cars  b:/  connecting  carriers,  on  the  ground  that  the 
state  might  regulate  this  matter  until  Congress  or  the 
Interstate  Commerce  Co:  mission  had  acted  upon  it.   The 
opinion  thus  admitted  a  concurrent  power  in  the  state 
to  rep:ulate  r  matter  that  was  properly  part  of  interstate 
commerce.   Justice  Holmes,  concurring  in  the  result 
reached,  took  occasion  to  make  clear  his  dissatisfaction 
with  the  arfrument  employed  "by  the  court.   He  upheld  the 
law  on  the  theory  that  the  cars  were  not  appropriated 
to  interstate  commerce,  at  the  period  when  affected  by 
the  state  law,  and  therefore  v;ere  subject  to  state  control. 

Elsewhere  he  emiphssized  the  singuleritj  of  the 

power  to  control  interstate  commsree: 

"Sut  that  subject  matter  (interstate  commerce)  is 
under  the  exclusive  control  of  ConfrreK-s  and  is  not  one 
that  it  has  left  to  the  states  until  there  shall  be 
further  action  on  its  part."  (lO) 

Bj-  this  rein  ev/  of  some  of  the  cases  where  he 

has  decided  in  favor  of  the  state's  authority  to  ■>.:ass  laws 

of  certain  indirect  eflect  uoon  intersta+-e  comonerce,  it 

is  apparent  that  he  has  clesrlj;  stated  in  each  case  that 

there  was  no  direct  interference.   Affirming  a  law,  h.e 

re-oxidiates  the  idea  that  it  repoilates  commerce,  other  than 


(9)  211  U.S.,  612  -  J.  Holmes  Tone.  624. 

(10)  Kansas  City  S.  R.  Co.  vs  Kan  Valley  Di st . .  235  U.S..  75 


in  the  remote  sense  that  a  law  p.lieeting  any  portion 
of  business  in  ;p-enerfl  afiects  pore  or  less  all  the  rest. 

A  complete  disctiss'ion  of  the  cesee  in  which  he 
has  spoken  for  the  court  in  declp.ring  unconstitutional 
state  laws  aiiecting  interstate  commerce  would  not  he 
Interesting  in  this  study,  since  his  views  have  been  in 
consonance  with  those  of  the  court,  and  pre  t:pieal  of 
the  hundreds  of  decisions  of  a  similar  natu.re.   It  is 
sufficient  to  note  that  he  has  held  invalid  the  follov/ing 
kinds  of  state  repiilations: 

Laws  reouiring  peddlers,  takirg  ord- rs  for  goods  to  he 
shipped  from  another  state,  to  pay  a  license  fee  for 
doing  business,  (ll);  Laws  measuring  the  tax  on  r^roperty 
or  income  of  an  interstate  carrier  within  a  state  by  any 
means  which,  in  the  opinion  of  the  court,  shows  an  aim 
at  taxing  the  interstate  business,  (12);  Lav;  regulating 
the  railroad  rates  where  part  of  the  lire  rurjs  in  another 
jurisdiction,  (13);  Order  rejrul^ting  the  transmission  of 
stock  quotations  from,  a  telef^raph  office  to  brokers,  where 
the  contract  betvveen  the  iiew   York  Stock  Exchange  and  the 
telegraph  company  provided  for  transmiSLion  to  the  brokers, 
(14);  Order  of  state  board  to  an  interstate  carrier  to 
remove  certain  railway  bridges  which  were  part  of  an 
interstate  railway,  (15)  ;  Law  placirg  liability  for 
damage  in  the  in1  erstate  shiioment  of  aoods  upon  the  last 
carrier,  in  opposition  to  the  Carmack  Amendment,  which 


places  it  upoii  the  first  carrier,  (16^;  Order  of  rpi'lroad 
coniinission  that  all  trains  be  within  30  minutes  of 
schedule  time  st  their  point  of  origin  within  the  stF.te, 
as  applied  to  interstate  trains,  (17). 

The  opinions  of  Justice  Holmes  ree-arding  the  powers 
of  the  stateg  &s  ^o  eoranerce,  show  that  he  views  the 
Comnerce  Clause  as  a  full  grant  of  power  to  Congress,  but 
that  on  this  account  he  does  not  interpret  it  to  deprive 
the  states  of  their  power  to  regulate  what  is  properly 
their  own.   His  few  dissenting  opinions  in  this  field  only 
emphasize,  when  they  do  appear,  his  o?/n  realization  of 
the  sharp  line  which  divides  interstate  fron  intrastate 
conr^erce,  and  his  Insistence  that  the  line  between  them, 
as  between  other  related  state  and  Federal  powers,  be 
sharply  drawn,  and  that  neither  be  dlminisbed  by  the  advance 
of  the  other. 


(11)  Rearick  vs  Penna.,  203  U.S.,  507 
Dozler  vs  Alabama,  216  U.S.,  124 

(12)  Fargo  vs  Hart,  193  U.S.,  490 

Galveston,  H.  &  S.  R.  Co.  vs  Teyas,  210  U.S.,  217 
r.eyer  vs  Wells,  Fargo  &  Co .   223  U.S.,  297 

(13)  Hanley  vs  Kansas  City  Street  Ry  Co.,  187  U.S.,  617 

(14)  V/estern  Union  vs  Foster,  247  U.S.,  105 

(15)  Kansas  City  Street  Ry  Co.,  vs  Kaw  Valle^  Dist.,  233 

U.S.,  75 

(16)  Charleston  &  "v7.C.  Hy  Co.  vs  Varneville  Furniture  Co., 

237  U.S.,  597 

(17)  M.  K.  &  T.  Ry  Co.  vs  Texas,  245  U.S..  484 


The  Fourteenth  Amendment 

Whatever  may  have  been  the  doubts  of  the  years 
immedistely  succeeding  the  Civil  ",Var  as  to  the  meaning  of 
the  14th  ilmendment,  they  have  been  definitely  --uieted  by 
the  momentous  decisions  which  interpreted  that  Amendment, 
and  restricted  its  possible  apr.lication.   In  recent  j-ears, 
the  general  meaning  of  its  provisions  has  not  been  seriously 
called  into  question;  the  cases  arising  under  it  have  been 
questions  of  degree,  and  the  Supreme  Court  of  the  United 
States  has  decided  concrete  cases  rather  than  general  prin- 
ciples since  the  beginning  of  the  century.   Though  many 
important  matters  have  arisen  for  adjudication,  and  many 
important  decisio  ,s  have  been  rendered  under  t-  e  authority 
of  the  14th  Amendment,  there  has  been  no  change  in  the  funda- 
mental conception  of  its  scope  as  e:-rpressed  in  frie  Slaughter- 
House  and  "ivil  Rights  Cases. 

In  the  series  of  cases  interpreting  the  Amendment, 
it  was  made  apparent  that  the  general  principles  of  the  Consti- 
tution had  not  been  chane-ed  b;;  it,  and  that  Congress  was 
given  no  direct  legislative  powers  over  subject  matter  there- 
tofore belonging  to  the  states.   Privileges  and  immunities  of 
citi?-ens  of  the  United  "States  were  held  to  be  nothing  more, 
in  the  light  of  the  Amendment  than  they  had  beerj  before  its 
adoption;  Congress  was  the  right  to  define  and  enforce 
specific  new  principles. 


In  short,  the  ^words  vhich  could  have  i.een  interpreted  to 
change  the  verv  essentials  of  the  Constitution  have  been 
robbed  of  their  revolutionary  possibilities  by  the  Supreme 
Court,  and  placed  in  the  category  of  mere  declarations  of 
existing  principles. 

On  the  other  hand,  the  14th  Amendment . has  given 
to  the  Federal  Courts  a  v;ide  latitude  in  reviewing  state 
decisions,  by  the  provisions  "nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process 
of  law;  nor  dsny  to  any  -erson  within  its  jurisdiction  the 
eoual  protection  of  the  laws." 

It  is  safe  to  say  thpt  the  e:re'.t  majority  of  cases 
taken  on  appeal  from  state  to  Federal  courts  are  based  upon 
this  provision;  most  ingenious  arguments  heve  been  used  to 
show  that  state  laws,  of  no  matter  whet  kind,  contravene 
this  pnarantee.   It  has  been  the  -  rovince  of  the  Supreme  Court 
to  separate  the  chaff  from  the  wheat,  and  to  set  up  a 
definition  of  "due  process  of  law"  and  "the  equal  protection 
of  the  laws"  which  will  uphold  the  riphts  of  the  Individual 
against  discriminatory  and  oppressive  state  action,  v/hile 
leaving  the  states  the""  r  acknowledged  poj.ice  power  unimpaired. 

Since,  by  its  very  nature,  "due  lorocess  of  law"  does 
not  easily  lend  itself  to  definition,  the  work  of  the  Supreme 
Court  has  not  been  that  of  referring  each  new  case  to  a 
standard  pattern,  and  ascertaining  whether  it  conforms. 
The  task  has  been  m.ore  complex.   The  .judicial  yardstick  has 


been  connon  sejnse  rather  than  precedent;  the  questions 
rr.'sed  have  been  'ractlcril  ones,  and  they  have  been  decided 
on  -practical  conslderptions .   In  the  main,  doctrinaire 
interpretations  of  the  Jknendment  have  been  repudiated  by 
the  Court,  fictions  have  been  disregarded,  and  it  has  been 
reouired  that  the  state  actions  complained  of  should 
actually  work  a  deprivation  of  generally  recorni  :^ed  rights. 
The  comparatively  few  occasions  upon  which  the  Supreme 
Court  has  seemed  to  go  to  unwarranted  lengths  in  declaring 
state  legislation  unconstitutional  under  the  14th  Amendment 
have  sometimes  blinded  public  and  legal  opinion  to  the 
thousands  of  occasions  upon  which  the  court  has  refused  to 
overthrow  the  action  of  a  state  legislature.   The  power  of 
review  given  to  the  Federal  courts  by  the  14th  Amendment  has 
undoubtedly  hod  a  salutary-  effect  upon  the  legislative 
activities  of  the  states  under  the  police  power,  biit  it  has 
not  deprived  the  states  of  any  substantial  part  of  their 
legitimate  spheres  of  action. 

■  Sor:e  errors  of  judgment  must  be  expected  from  any 
group  of  men,  and  the  n?^tu.re  of  the  litigation  under  the  14th 
Amendment  is  such  that  the  personal  opinion  of  the  judge 
must  play  a  p-reater  or  less  part  in  the  decisions.   Questions 
of  degree  are  not  always  decided  upon  law  alone;  and  degree 
is  the  vital  point  in  this  class  of  cases.   The  state  police 
pov/er  is  in  eternal  co-iflict  wlt'-i  the  rights  of  individuals. 
A  line  must  be  drawn  betv/een  the  tv/o  conflicting  forces. 


It  is  net  surprising  that  in  drawing  this  line,  the 

Supreme  Court  has  sometimes  placed  i t  at  a  point  distant 

from  that  chosen  by  public  opinion. 

The  means  by  which  such  a  line  is  drawn  may  be 

suggested  by  the  follov/ing,  written  by  Justice  riolmes 

thirty  years  asro  : 

"The  PTOwth  of  the  lew  is  very  apt  to  take  plsce 
in  this  way.   Two  widely  different  ceses  supgest  a  general 
distinction  which  is  a  clear  one  when  stated  broadljr.   But 
as  new  cases  cluster  around  the  opposite  poles,  end  begin  to 
approach,  each  other,  the  distinctions  become  more  difficult 
to  trace;  the  determinations  pre   made  one  way  or  the  other 
on  a  very  slight  prenonderance  of  feeling,  rather  than 
of  articulate  reason;  and  at  last  a  mpthematical  line  is 
arrived  at  bjr  the  contact  of  contrary  decisions,  which  is 
so  far  arbitrary  that  it  might  eoually  well  have  been  drawn 
a  little  farther  to  one  side  or  to  the  other,  but  which 
must  have  been  drav/n  Somewhere  in  the  neighborhood  of  where 
it  falls."  (l) 

Substantive  rights  are  guarded  by  the  14th  iimendment; 

but  the  amount  of  their  protection  will  depend  ultimately 

upon  the  value  which  a  court  atttches  to  them  as  aprainst 

the  police  power.   If  the  leprislature  regulates  a  matter 

in  which  the  court  unconsciously  feels  that  the  rights  of  the 

person  ere  more  important  than  the  rights  of  the  state,  the 

law  will  be  called  unconstitutional.   The  evil  of  allowing 

the  judicial  to  supiolant  the  legislative  judgment  as  to 

expediency  is  recognised,  however,  and  the  rule  laid  down 

that  the  local  law  making  body  is  the  judge  of  expediency  and 

facts,  and  that  the  coiirt  will  not  intervene  unless  the 

deprivation  of  individual  ricrhts  is  flagrant,  and  openly 

(l)   The  Common  i.aw,127. 


inpossible  to  justify.   Like  all  rules,  this  is  made  to 
be  broken.   It  is  possibly  the  nost  iim-^ortant  characteristic 
of  Justice  Holres  that  he  i  nsists  e/erj-v/here  th^t  this 
rule  should  be  followed  to  the  letter. 

The  adjective  rights  of  the  individual,  V7hi],e 
protected  along  with  substantive  rights  by  the  ] 4th  Amendment, 
have  not  been  the  subject  of  so  nuch  important  litip-ation. 
The  Bill  of  Hights  is  not  forced  upon  tl-e  states  by  the  14th 
Amendment  (2),  and  therefore  the  procedure  there  reouired 
is  not  necessary  in  a  state  court,  or  by  state  law.   The 
states  m.a3^  decide  for  themselves  the  formalities  of  their 
own  law. (3) 

As  has  been  suggested  before.  Justice  Holmes  is  found 

upon  the  side  of  those  who  wo.;ld  grant  to  the  states  the 

broadest  kind  of  police  powers,  (4)  and  who  would  restrict 

the  interventi'  n  of  the  Federal  'government  to  the  most  obvious 

cases  of  the  denial  of  individ^^al  rights.   His  most  in:portant 

dissenting  opinions  defining  the  state  police  powers  have 

been  examined  in  the  jjoehner  and  Coppage  cases;  but  in  many 

opinions  wh"".ch  he  has  delivered  for  the  court,  his  language 

has  defined  the  police  pov/er,  and  has  stated  iiis  conception 

of  the  function  of  the  14th  Amendment  in  a  unique  manner. 

Therefore,  the  views  v;hich  he  has  e:rpreEsed,  and  especially 

the  words  in  which  he  has  expressed  them,  mtist  be  noted,  even 

thouprh  they  do  not  show  him  to  be  in  dissent  to  the  opirions 

of  the  majority. 

(E)  Maxwell  vs  Dow,  176  U.S.,  581. 

(3)  See  Justice  Holmes'  Opinions  in  Rawlins  vs  Georgia,  201 


The  two  points  upon  which  Justice  Holir.es  insists 
are  thpt  t>ie  lesislative  jud?rment  as  to  eTpediency  is  I'inal, 
and  that  cases  under  the  14th  Amendment,  and  consenuently 
involvinp-  the  police  power,  are  nuestions  of  decree. 
Further,  he  has  set  forth  some  classic  negative  definitions 
of  the  purposes  of  the  14th  Amendment.   He  has  declared 
against  theoretical  or  ideal  meanings  of  it, (A)  and  has  ever 


US,  638.   Also  Chicago,  R.  I.  &  P.  Sy  Co  vs  Cole,  Decided 
Dec.  8,  1919  when  he  says: 

"There  is  nothing,  however,  in  the  Constitution 
of  the  United  States,  or  Its  Amendments,  that  renulres  a 
state  to  maintain  the  line  with  which  we  are  familiar  between 
the  functions  of  the  jury  and  t^'ose  of  the  coiirt." 

(4)  Eorth  Dakota  ej:   Rel.  Flaherty  vs  Hanson,  215  U.S.,  515 

Uorth  Dakota,  a  "dry"  state,  rerfulred  by  statute  the 
filing  and  publication  of  all  United  States  Ijouor  tax 
receipts  In  the  state.   The  majority  of  the  Supreme  Court 
held  that  this  statute  placed  a  burden  upon  the  Federal 
taxing  power,  and  hence  was  unconstitutional,  since  it 
required  a  fee  to  be  paid  for  the  registration  and  publication 

Justice  Holmes,  y/ith  Chief  Justice  Fu.ller  and  Justice 
McKeniiB,  dissented  without  opinion.  His  dissent  here  would 
seem  lo?rically  to  be  based  upon  a  belief  that  the  state 
law  was  a  proper  exercise  of  the  police  po?i/er.   Argument 
to  this  effect  was  advanced  by  ilorth  Dakota  counsel,  who 
stated  that  the  law  v»as  ^.Imply  an  aid  to  the  state  in 
spotting  illicit  sellers  of  liouor,  and  to  be  justified 
undfr  the  rolice  power  as  tending  to  promote  the  morals  of 
the  people. 

(a)  For  instance,  as  Chief  Justice  of  the  Supreme  Judicial 
Court  of  Massachusetts,  he  said,  in  Tyler  vs  Jud£?es,  etc., 
175  Mass.,  71: 

"The  prohibitions  (of  the  14th  Amendment)  must  be 
taken  largely  with  a  regard  to  substance,  rather  than  to  form, 
or  they  are  likely  to  do  more  harm  than  good." 

Kote  also  the  following  against  the  too  logical  inter- 
pretation of  the  guarantees  of  the  Constitution: 


been  an  apostle  of  practical  comnon  sense  in  the  Inter- 
pretation of  the  Constitution.  Perhaps  the  sentence  v.'hich 
best  sur-r;ari?:es  his  impFtience  with  ettempts  to  esitend 
the  14th  Amendment  to  a  theoretical  ertreme  cppears  in  a 
recent  case,  vfhen   he  said: 

"The  14th  Amendment  is  not  a  pedajrogical  renuirement 
of  the  impracticable ." (5) 

Several  times  Justice  Holmes  has  spoken  for  the 
court  in  momentous  cases  involving  definition  of  the  adjective 
riphts  ^aranteed  to  persons  under  the  14th  Amendment. 

(A)continued. 

"Whenever  a  wron^  judgment  is  entered  against  a 
defendant,  his  property  is  taken  when  it  should  not  have 
been;  but  whatever  the  g'cund  may  be,  if  the  mistake  is  not 
so  gross  as  to  be  impossible  in  a  rational  administration 
of  justice,  it  is  no  mere  than  the  imperfection  of  man, 
not  a  denial  of  constitutional  rights."  (Chicago  j^i  f  e  Ins. 
Co  vs  Cherry,  244  U.S.,  25) 

"Eow  and  then  an  ertraordinary  ease  may  turn  tip, 
but  constitutional  law,  like  other  mortal  contrivances,  has 
to  take  som.e  chances,  and  in  the  ?reat  majority  of  instances 
no  doubt,  justice  will  be  done."  (Blinn  vs  Helson,  222  US,  1) 

(5)   Dominion  Hotel  Comrsny  vs  Arir^ona,  Dec  I.iarch  24,  1919. 


Durin^c^  s  tine  of  considerable  industrial  disorder 
in  Colorado,  the  p-overnor  of  tlie  state  hrd  called  out  the 
militia  to  assist  the  civil  authorities,  and  had  declared 
the  country  in  a  state  of  insurrection.   An  apritator, 
arrested  at  this  period,  and  imprisoned  for  sone  time  by 
the  military  authorities,  aliened  that  his  arrest  had  taken 
place  without  probable  cause,  that  the  civil  courts  were 
open,  and  that  the  failure  to  bring  him  before  then  had 
deprived  him  of  his  liberty  v/ithout  due  process  of  law. 

Justice  Holmes,  speaking  for  the  Supreme  Court, 

maintained  that  due  process  of  law  var'ed  with  the  subject 

matter  and  with  the  necessities  of  the  situation;  that  the 

governor,  having  the  pov/er  to  kill  rioters  in  such  times, 

is  perm.'lted  to  use  the  milder  course  oi  imprisoning  them 

iijstead.   Precautionary  arrests  may  be  made,  if  made  in  good 

faith,  and  the  governor  is  the  filial  judge  of  their  necessity 

"When  it  comes  to  a  decision  by  the  head  of  the  state 
upon  a  matter  involving  its  life,  the  ordinary  rip-hts  of 
individuals  must  yield  to  what  he  deems  the  neee.-sities  of 
the  moment.   Public  danger  warrants  t> e  substitution  of 
executive  process  for  judicial  process. "(6) 

This  decision  is  a  rebuttal  of  arguments  which  would 

guarantee  any  one  given  procedure  as  due  process  of  law. 

It  is  also  a  demonstration  of  the  fact  that  no  definite 

limits  can  be  set  to  "due  process  of  law";  that  in  this 

connection  circumstances  determine  the  validity  or  Invalidity 

of  state  action,  whether  it  be  executive,  judicial,  or 

(6)  Mayer  vs  Peabody,  212  U.S.,  78. 


legislative.  .The  "expert  on  the  spot"  whom  Justice  Holmes 

mentions  in  his  opinion,  is  the  judp:e  of  expediency,  not 

the  United  States  Supreme  Court. 

The  cireumstences  under  which  a  Federel  court  may 

take  jurisdiction  of  a  case  tii  dr^r  the  14th  /imendment  have 

often  heen  in  doubt.   Here  a<rair  Justice  Holmes  is  impatient 

of  nuibbles  and  undue  technicalities. 

"It  is  a  necessary  and  well-settled  rule  that  the 
exercise  of  jurisdicLion  by  this  court  to  protect  consti- 
tutional rights  cannot  be  declined  when  it  is  plai:-  that 
the  fair  result  of  a  decision  is  to  deny  the  rights." (7) 

So,  in  the  widely  advertised  j^rank  case (8),  he 
filed  a  strong  dissent  to  the  determincticn  by  the  Supreme 
Court  that  it  could  not  take  jurisdiction. 

A  petition  for  a  writ  of  habeas  corpus  was  filed 
with  the  Federal  District  Court,  after  Frank's  appeal  had 
been  defeated  in  the  highest  court  of  Georgia.   The  petition 
alleged  that  there  had  been  o-reat  disturbances  in  and  arcund 
the  court  room  in  which  the  original  trial  had  taken  place, 
that  there  was  some  indecision  on  the  part  of  f^^e  judge  as 
to  the  poss^'bility  of  maintain^"  ng  order,  and  the  virtual 
admission  by  him  that  a  verdict  of  acruittal  would  cause  a 
hostile  mob  demonstrati  :n.   Further,  that  the  prisoner  v/as 
not  allov/ed  to  be  present,  for  this  reason,  when  the  verdict 
v/as  rendered.   It  v/as  allegeo  that  these  circumstances  con- 
stituted co-ercion  of  the  jury,  and  a  denial  of  the  process 


(7)  Rogers  vs  Alabama,  19£  U.S.,  226 

(8)  Frank  vs  Kaugum,  2S7  U.S.,  509,  J.  Holmes  diss.,  £45. 


of  law.       ^ 

The  district  court  held  thrt  all  the  matters 
raised  in  the  petition  hrd  heen  decided  "by  the  state  courts, 
of  coLipetent  jurisdiction,  and  that  the  j'ederal  courts  had 
no  jurisdiction  in  the  case.   The  majority;  of  the  Supreme 
Court,  called  upon  to  decide  this  ouestion  of  i'ed^ral 
jurisdiction,  held  that  tlie  lower  court  had  properly  refused 
to  take  the  case. 

Justice  Holmes,  with  Justice  Hup-hes,  offered  a 
dissent.   He  found  that  the  petition  alleged  and  set  forth 
a  state  oj  facts  wliich  amounted  on  their  free  to  co-ercion 
of  the  jury,  and  that  the  fact  of  the  com-Detent  jurisdiction 
of  the  str.te  cotirts  was  immaterial. 

"\Vhatever  disagreement  there  may  he  as  to  the  scope 
of  'due  process  of  law',  there  can  be  no  doubt  that  It 
em.braces  the  fundamental  conception  of  a  fair  trial,  v/ith 
opportunity  to  he  heard.  Hob  law  does  not  becor:,e  due  process 

of  law  by  securing  the  assent  of  a  terrorized  jury In 

such  a  case  the  Federal  Court  has  jurisdicticn  to  issue  the 
writ 

"TOien  such  a  case  is  presented,  it  cannot  be  said, 
in  our  view,  that  the  state  court  decision  makes  the  matter 

res  judicata  VThen  the  decision  of  the  fact  is  so 

interwoven  with  the  decision  of  the  ruestion  of  constitutional 
right  that  the  one  necessarily  Involves  the  other,  the  x'ederal 

Court  must  examine  the  facts Otherwise,  the  ripht  will 

be  a  barren  one.   It  ic  significant  that  the  argument  for 
the  state  does  not  so  so  far  as  to  say  that  in  no  case  would 
It  be  permissible,  on  application  for  habeas  corpus,  to 
override  the  findings  of  fact  by  the  state  courts.   It  would 
Indeed  be  a  most  serious  thing  if  f-iis  court  were  so  to  hold, 
for  we  could  not  but  regard  it  as  a  removal  of  what  is  perhaps 
the  most  important  guaranty  of  the  Federal  Constitution." 

Justice  Holm.es,  in  this  opinion,  indicates  a  far 

m.ore  liberal  view  of  the  Federal  pov/er  oi  review  of  alleged 

state  deprivations  of  adjective  rights  than  he  has  ever 


shown  himself -to  hold  ps  to  a  similar  deprivation  of 
substantive  ri>Thts  under  the  state  police  power. 

This  characteristic  raaj  ue  referred  tack  to 
his  fundamental  conception  of  the  law  as  a  living  thirg, 
working:  justice  to  the  people,  ?=nd  his  abhorrence  of  the 
conception  of  the  law  which  sees  it  only  as  a  mass  of  rules 
and  technical  formulas  to  which  every  case  must  be  referred 
mathematicallj'-.   Believing  that  the  justification  of  the 
law  is  the  social  advantage,  he  sees  that  advantage  in- 
creased by  an  interpretation  of  the  lav/  to  grant  to  the 
Individual  all  possible  protection  in  the  procedure  of 
courts  of  justice.   The  constitutional  guarantees  as  applied 
in  the  criminal  law,  he  hcs  everpvhere  interpreted  to  the 
advantage  of  the  individual,  as  against  the  state.   It  is 
only  vrtien  substantive  rip-hts  of  individuals  are  pitted 
aprainst  the  powers  of  the  state  that  he  Is  inclined  to  favor 
the  latter,  in  the  exercise  of  its  police  powers. 

The  statement  has  been  m.ade  in  this  -caper  that 
Justice  Holmes  is  usually  found  upon  the  side  of  the  validity 
of  legislation  under  the  police  power  when  substantive 
rlp-hts  are  involved;  that  he  would  give  wid^  latitude  to 
that  power,  and  would  limit  the  ::^''ederal  courts  in  their 
review  of  its  exercise  by  state  legislatures.   Therefore, 
it  is  appropriate  to  attempt  to  set  out  Justice  Holmes' 
definition  of  the  police  power  and  his  e>:planation  of  the 
relation  borne  to  it  by  the  14th  Amendment. 


His  best  knovm  definition  of  the  police  pov/er  is, 

accordiner  to  prevailing  constitutional  law,  probably  too 

broad.   Hov/ever,  it  sums  up  his  conceptirn  of  its  ecope, 

a  conception  consistentlj''  kept  in  ir.ind  by  oirn  in  upholding 

social  legislation. 

"It  (the  police  power)  nay  be  put  forth  in  aid 
of  what  is  sanctioned  by  usage,  or  held  by  the  prevailing 
morality  or  strong  and  preponderant  opinion  to  be  greatly 
and  inmediately  necessary  to  the  public  welfare." (9) 

As  a  mati er  of  fact,  the  exercise  of  the  polj ce 
power  has  not  been  sanctioned  in  many  cases  which  this 
definition  w.uld  include  -  but  in  those  cases  Justice  Koines 
has  dissented  and  has  stood  for  his  own  beliefs.   Therefore, 
it  is  safe  to  take  the  above  definition  as  the  one  which 
Justice  Holmes  oelieves  the  ideal  for  the  police  power,  and 
which  he  has  methodically  attompted  to  make  a  part  of  the 
constitutional  law  of  the  United  States. 

That  Justice  Holmes'  view  of  t:je  police  power  is 
open  to  very  serious  criticism  has  been  demonstrated  time 
and  aerain  by  the  majority  of  the  Supreme  Court.   But  that 
it  represents  an  influential  School  ol  the  lesral  thought 
of  the  day,  is  not  to  be  disputed. 

He  has  stated  in  another  case  that  state  legislatures 
maj^  think  that  an  evil  can  be  remedied  only  by  -rohibition 
of  it,  and  t'^.at  in  such  a  case  the  courts  are  not  at  liberty 
to  interfere  unless  "it  is  a  cle?r,  unmistakable  infringe- 
ment of  rights  secixred  by  the  fundamental  law."  (lO) 


(9)  Eoble  State  Bank  vs  Haskell,  219  U.S.,  104. 

(10)  Otis  &  Gassman  vs  Parker,  187  U.S.,  606 


In  that  case,  California  had  prohibited  the 

buying  and  selling  of  stocks  on  margin.   The  law  was 

upheld  under  the  police  power.   In  his  opinion,  Justice 

Holmes  said,  speaking  for  the  court: 

"While  the  courts  must  exercise  a  judgment  of 
their  own,  it  bj'  no  me.^ns  is  true  that  every  irw  is  void 
which  may  seem  to  the  judges  who  pass  upon  it  excessive, 
unsuited  to  its  ostensible  end,  or  based  upon  coneepticns 

of  morality  with  which  they  disagree Otherwise  a 

constitution,  instead  of  embodying  only  relatively  furda- 
mental  rules  of  right,  as  generally  understood  by  all 
English-speaking  communities,  would  become  the  parti'san 
of  a  particular  set  of  ethical  or  economical  opinions, 
which  by  no  means  are  held  semper  ubioue  et  ab  omnibus ," 

An  enlightening  suo-gestion  of  the  antithesis 

between  private  rights  and  the  police  power  of  the  state 

is  found  in  the  succeeding  paragraph. 

"All  rights  tend  to  declare  themselves  absolute 
to  their  logical  extreme.  Yet  all  In  fact  are  limited  by 
the  neighborhood  of  principles  of  policy  which  are  other 
than  those  on  which  the  particulrir  right  is  founded,  and 
wh'ch  becor-e  strong  enough  to  hold  their  own  when  a  certain 
point  is  reached.   The  limits  set  to  property  by  other 
public  interests  present  themselves  us  a  branch  of  what 
is  called  the  pdlce  power  of  the  state. "( 11 ) 

And  the  fundamental  point  to  be  remembered  in 

ecnsiderlng  the  const! tuticnality  of  police  legislation 

under  the  14th  Amendment,  in  the  opinion  of  Justice  Holmes, 

is  made  In  the  following  statement: 

"Great  Constitutional  provisions  must  be  administered 
with  caution.   Some  play  must  be  allowed  for  the  joints  of 
the  machine,  and  it  m.ust  be  remembered  that  legislatures 
are  ultimate  fruardlans  of  the  liberties  and  welfare  of  the 
people  in  quite  as  p-reat  a  degree  as  the  courts."  (12) 

(ll)Hudson  County  vVater  Company  vs  McCarter,  209  US,  S4^, 
(12)M.  K.  &  T.  Ry  Co  vs  Kay.  194  U.S..  267. 


In  this  same  case  he  established  the  standard  by 

which  alleged  discrirninritory  legislation  is  to  be  measured. 

"When  a  state  legislature  has  declared  that,  in 
its  opinion,  policy  reauires  a  certain  measure,  its  action 
should  not  be  disturbed  by  the  courts  under  the  14th  /Amend- 
ment, unless  they  can  see  clearly  that  there  is  no  fair 
reason  for  the  law  that  would  not  rer-uire  with  eoual  force 
its  extension  to  others  whom  it  leaves  untouched." 

While  all  the  above  ouotations  are  taken  from 
opinions  of  the  court,  and  were  not  expressed  in  dissent, 
they  have  not  necessarily  been  the  ideas  of  Justice  Holr.es' 
colleagues  upon  all  occasions.   It  is  a  charecteri stic  of  the 
Justice  thrt,  even  in  writinff  the  m.ajority  opinion,  he 
im  reuses  his  individuality  upon  the  words  to  such  an  extent 
that  one  feels  thrit  he  is  speaking  for  himself  alone. 
Mo  doubt  many  of  his  general  expressions  do  not  agree 
wholly  with  the  views  of  the  justices  whom  he  is  representing, 
and  it  is  safe  often  to  take  them  as  the  Individual  pronounce- 
ments of  Justice  Holm.ec,  and  of  no  cne  eLse  -  im.aglning 
that  the  court  Is  permitting  him  to  represent  it  with  a 
gifted  pen,  which  must  be  pllowecl  a  certain  poetic  license. 
It  is  this  making  of  phrases,  this  daring  generalization, 
which  stamps  Justice  Holmes  as  a  unloue  thinker  on  Consti- 
tutional matters,  --  for  one  looks  in  vain  in  the  opinions 
of  his  colleagues  in  slmllcr  cases  for  er.-.preESions  parallel 
to  those  set  out  above. 

To  paraphrase  the  statements  of  Justice  Holmes  on 
the  relation  between  the  police  power  and  the  14th  Amendment 
is  to  lose  their  true  sifmificance  and  flavot.   Therefore, 


it  is  necessa-rv  to  fall  into  the  other  and  leeser  fsult 

of  over-puotation .   To  appreciate  the  emphasis  v/ith  which 

he  arfrues  against  doctrinaire  interpretations,  one  must 

read  his  own  words. 

"We  must  be  cautious  about  pressing-  the  broad 
words  of  the  14th  Amendment  to  a  drily  logical  extreme. 
Many  laws  which  it  would  be  vain  to  ask  the  court  t)  overthrow 
would  be  shown,  easily  enough,  to  transgress  a  aiio'sstic 
interpretation  of  one  or  another  of  the  p-reFt  guaranties 
of  the  Bill  of  Rights.   They  more  or  less  limit  the  liberty 
of  the  individual,  or  they  diminish  property  to  a  certain 
extent.  We  have  few  scientifically  certain  criteria  of 
legislation,  and  as  it  often  is  difficult  to  mark  the  line 
where  what  is  called  the  police  power  of  the  states  is 
limited  by  the  Constitution  of  the  Urited  States,  judges 
should  be  slow  to  read  into  the  latter  a  nolunus  mutsre 
as  againt:t  the  Ipwmal^ing  power."  (13) 

"It  is  inportant  for  this  court  to  avoid  extracting 
from  the  very  general  language  of  the  14th  Amendment  a 
system  of  delusive  exactness  in  order  to  destroy  methods 
of  taxation  which  v/ere  v;ell  knovra  when  that  Amendment  ¥;as 
adopted,  and  which  it  is  ::afe  to  say  that  no  one  then 
supposed  would  be  disturbed."  (14) 

It  would  be  poss'^ble  to  continue  to  write  down 

passages  of  sim'-lar  imriort,  but  enough  has  been  noted  to 

show  the  position  which  Justice  holmes  takes  in  demanding 

an  interpretation  for  the  14th  Amendment  which  will  leave 

the  states  free  in  the  exercise  of  the  police  power,  except 

when  they  boldly  overstep  the  m.F.rk  and  attempt  to  w/ork  an 

injustice  upon  some  individual  or  class.   By  declaring 

himself  against  the  pressing  of  the  14th  Air.endment  "to  a 

drily  logical  ex1|freme",  he  avoids  a  w'^ole  -.ultitude  of 

judicial  crimes  which  that  provision  of  the  Constitution 

would  make  possible. 


(13)  ucDle  Dtate  Bank  vs  Haskell,  Supra.  See  also  Assaria 
State  Bank  vs  DaJley,  226  U.S.  1 


Here,  Jiov;ever,  as  in  other  branches  of  the  law. 

Justice  Holmes  has  not  rllowed  hiciself  to  be  the  special 

pleader  of  sny   element.   'Awhile  he  upholds  the  state  in  the 

exercise  of  its  broad  police  pov/ers,  he  condemns  it 

vigoTouslir   when  it  attempts  to  oppress  and  discriminpte 

under  the  "convenient  apolop-etics  of  the  police  power". 

"(Vhen  Louisiana  passed  a  law  repailating  su^pt   refin- 

aries,  pnd  made  its  provisions  apply  to  f  certain  kind 

of  refinery  only  -  a  description  filled  by  the  American 

Sugar  Refining  Company  a] one,  -  Justice  Holmes  led  the 

Supreme  Court  in  co  demning  the  state's  action  as  ur.consti- 

tutionsl.   The  law,  says  Justice  Holmes  "bristles  with 

severities  that  touch  the  plaintiff  alone."  (15)    South 

Dakota  prepared  a  law  which  made  it  practically  impossible 

for  railroads  to  settle  damage  suits,  and  furf^^er  provided 

tlift  if  such  suits  were  not  settled,  double  damages  could 

be  adjudged.   This  attempt  to  mulct  the  roads  did  not  fall 

v.ithin  the  scope  of  the  police  power,  and  the  Justice  said: 

"Mo  doubt  the  states  heve  a  larsre  latitude  in  the 
policy  that  they  will  pursue  and  enforce,  ^.ut  the  rudiments 
of  fair  play  required  by  the  14th  Amendment  are  wanting 
when  a  defendant  is  reouired  to  pruess  rie^htly  what  a  jury 
will  find."  (16) 

(14)  Louisville  &  Kash.  Ry  Co 'vs  Barber  Asr>halt  Co.,  197  US, 

430. 

(15)  Lci'arland  vs  American  Sug.  Ref.  Co,  241  U.S.,  76.   See 

also  International  Harvester  Co  vs  Kentucky, 234  U.S., 217 

(16)  Chicago,  Mil.  &  St  P  Ry  Co  vs  Polt,  232  U.S.,  165. 

See  also  Llissouri  Pac.  Ry  Co  vs  Nebraska,  217  U.S.,  195 


The  most  obvious  taklnp  of  property  by  the  state 
is,  of  course,  the  tskinp  incident  to  the  taxing  pov/er. 
Almost  Buy   t'^s:,  c&n  be  denounced  as  a  taking  without  due 
process  of  law  -  if  due  process  is  given  a  siiff iciently 
fictitlous  meaning.   It  is  natural,  therefore,  that  the 
Supreme  Court  has  had  many  taxation  cases  before  it  in 
which  Infringements  of  the  14th  Amendment  have  been  alleged. 

The  court  has  consistently  refused  to  give  weight 

to  specious  arguments,  and  has  upheld  pretty  generally  the 

taxing  laws  of  the  states,  against  the  Amendment.   The  states 

have  been  left  free  to  raise  revenue  by  any  reasonably 

legitimate  tax.   "Snual  protection  of  tlie  laws"  has  been 

interpreted  to  rean  far  lets  than  its  apparent  literal 

meaning.   Reslij^ing  that  by  shov/ing  sjnapathy  with  far-fetched 

interpretations  of  the  guarantees,  it  would  briiig  every 

taxln.o-  case  in  the  Urited  '"states  before  it,  the  court  has 

been  loath  to  extend  its  povjer  in  this  direction.   As  Justice 

Hol'Vies  remarks  pertinently: 

"V/e  do  not  sit  as  a  peneral  appellate  board  of 
revision  for  all  rates  and  taxes  in  the  Urited  States.  We 
stop  with  considering  v/hether  it  clearly  appears  that  the 
Constitution  of  the  United  States  has  been  infrirped. . . , ." (17 ' 

The  same  tests  of  common  sense  and  reality  must  be 

appliec'  to  the  taxing  poi'^'er  as  to  the  police  power,  according 

to  the  court,  speaking  by  Justice  Holmes: 

''It  is  a  sufficient  ansver  to  say  that  you  cannot 
carry  a  constitution  out  with  mathematical  nicety  to  logical 
extremes.   If  you  could,  we  never  should  have  heard  of  the 
police  power,  and  this  is  still  more  true  of  taxation,  which, 

(17)   San  Diego  j^and  &  T.  Co.  vs  Jasper,  189  U.S.,  ?39 . 


In  most  corrirnunlties,  is  a  long  way  off  from  a  logical  and 
coherent  t}ieo:cy«"  (16) 

In  general,  Justice  Holmes  has  emphasised  the 
point  that  the  14th  ximendment  did  not  change  long  standing 
practices,  of  the  state,  which  v;ere  embedded  in  the  lav;.(A) 
Hor  does  he  believe  that  its  provisions  require  any  new 
procedure  antecedent  to  the  levying  of  taxes.   Thus,  he  says, 
in  answer  to  the  allegation  that  a  property  owner  was  de- 
prived of  due  process  of  lav;  because  he  had  no  hearing  before 
a  general  tax  law  went  into  effect; 

"Y/here  a  rule  of  conduct  applies  to  more  than  a  few 
people,  it  is  impracticable  that  everyone  should  have  a 
direct  voice  in  its  adoption.   The  Constitution  does  not 
reouire  all  public  acts  to  be  done  in  town  meeting  or  an 
assem.bly  of  the  whole.   General  statutes  affect  the  person 
or  property  of  individuals,  som.etlmes  to  the  point  of  ruin, 
without  giving  them  a  chance  to  be  heard.   Their  rights  are 
protected  In  the  only  way  that  they  can  be  in  a  complex 
society,  by  their  power   Immediate  or  remote,  over  those 
who  malie  the  rule."  (19) 


(18)  Paddell  vs  i^ew  York,  211  U.S.,  446 

(19^  Sl-i:etallic  Invest  Co.  vs  State  Board,  259  U.S.,  441. 

(a)  Instance  the  following  statements: 

"It  would  be  a  surprising  extension  of  the  14th 
Amendment  If  it  were  held  to  prohibit  the  continuance  of  one 
of  the  most  universal  and  best  known  distinctions  of  the 
mediaeval  law."  (Grant  Timber  &   Kfs-.  Co.  vs  Gray,  236  US, 
133) 

"We  cannot  wholly  neglect  the  long  settled  law  and 
a  comr^on  understanding  of  a  particular  state  in  considering 
the  plaintiff's  rights.   We  are  bound  to  be  very  cautivius 
in  coming  to  the  conclusion  that  the  14th  Amendment  has 
UTDset  what  thus  has  -been  established  and  accepted  for  a 
long  tlire."  (Otis  Comi^any  vs  Ludlow  }'fp:.    Co.,  201  U.S.,  140) 


That  all  local  renedles  shoixld  be  exhausted  hy 
a  plilntiff  before  the  Federal  courts  can  have  jurisdiction 
of  a  taxation  case,  is  the  grcurid  of  Justice  Holmes'  dissent 
In  Raymond  vs  Chicago  Union  Trans.  Co.,(SOK   A  state  board 
of  equal!  r^ation,  acting  on  a  writ  of  mandamus  from  the 
state  supreme  coiirt,  had  m.ade  an  assessment,  which  was 
proved  to  be  discriminatory.   The  majority  of  the  Supreme 
Court  held  that  the  act  of  the  board  was  the  ret  of  the 
state,  and  that,  being  a  donial  of  erual  protection  of  the 
laws,  it  srave  jurisdiction  to  the  Federal  courts. 

Justice  Holmes  held  that  the  lovjer  Federal  court 
did  not  have  jurisdiction,  and  that  the  wronped  part:/  should 
have  taken  the  case  to  the  hifrhest  court  of  the  state  before 
the  lsf:ues  could  be  raised  under  the  Constitution  of  the 
United  States.   He  cannot  believe  that  the  actions,  admittedly- 
unconstitutional,  of  a  subordinate  board,  can  be  held  to  be 
the  final  action  of  the  state,  when  the  highest  state  tribunal 
has  never  passed  upon  it. 

He  has  had  a  prominent  part  In  expounding  the 
necessary  doctrine  that  a  taking  of  property  wlt'iout  compen- 
sation is  often  the  necessary  collateral  result  of  otherwise 
desirable  laws,  under  the  taxing  and  the  police  powers. 
This  doctrine,  the  inevitable  result  of  the  practice  of  all 
governments  in  improving  streets,  and  roads,  regulating  the 

(20)  207  U.S.,  20;  J.  Holmes  dissenting,  P.  40. 


building  of  improvements,  etc.,  works  an  undeniable 
df^priv^tion  of  propertj'  to  many  owners.   Indeed,  uniform 
taxes  for  street  iir.provements  often  are  levied  v/here  some 
of  the  fbuttinp-  nroperty  is  of  such  a  nature  thrt  the 
improvements  are  of  no  benefit,  and  actuallj''  cause  a  money 
loss  to  the  owners.   Several  of  Justice  Holmes'  statements 
on  this  point  have  frankly  ;iustified  the  practice  on 
grounds  of  public  policy,  notably  -in  the  cases  of  l.;artin 
vs  District  of  Columbia  (21 )  and  Louisville  &  Hashville 
Ry  Co.  vs  Bfi.rber  Asphalt  Company  (2E). 

(21)  205  U.  S.,  135 

(22)  197  U.  S.,  430 

I'iote. 

Some  of  the  other  cases  involving  the  taxing  power  of 

the  states  and  the  14th  Amendment,  in  which  Justice  Holmes 

ha£  rendered  the  decision  of  the  court,  are: 

C.B.  &  Q.  Ry  Co.  vs  Babcock,  204  U.S.,  585 

l^ew  York,  etc.  vs  Lliller,  202  U.S.,  584 

Blackstone  vs  Miller,  188  U.S.,  189 

Y/rlght  vs  Louisville  &  IJ .  Ry  Co.,    195  U.S.,    219 

Gast  Realty  &  I  Co.  vs  Schneider  Gran.  Co.,  240  U.S.,  55 

Equitable  i^ife  Ass.  Soc.  vs  Penna,  238  U.S.,  143 

Board  of  Assessors  vs  U.Y.  Life  Ins.  Co.,  216  U.S.,  517 

Hammond  Packing  Co.  vs  F.ontena,  233  U.S.,  331 

Savannah,  etc.Ry  Co.  vs  Savannah,  198  U.S.,  392 

Coulter  vs  L  &  M  Ry  Co.,  196  U.S.,  599 

Kidd  vs  Alabama,  188  U.S.,  730 

Missouri  vs  Dockery,  191  U.S.,  155 


state  repiilation  of  the  retes  of  public  service 
corporstions  has  friven  rise  to  bitter  litigation  under  the 
14th  Amendment,  and  under  the  obligations  of  eontrscts 
clause  of  the  Constitution.   '(Vithout  an  attempt  to  discuss 
the  whole  subject,  it  may  be  remarked  that  the  Supreme 
Court  has  not  been  inclined  to  read  implied  contracts 
into  state  and  municipal  franchises  to  public  service 
corporations.   A  definite  bi -lateral  contract  must  usually 
be  shown  the  court  before  it  will  decide  that  the  government 
has  contracted  away  its  rigrht  to  regulate  rates,  or  has  in 
any  way  encumbered  that  right. 

I'jaturally,  when  a  confiscatory  rate  can  be  proA'^ed, 
the  Supreme  Court  will  give  the  corny  any  relief.   Justice 
Holmes  has  expressed  vi  ev/s  distinct  from  those  of  the 
court  only  rarely  in  this  matter,  and  usually  to  maintain 
some  related  idea  u-.on  which  he  is  everywhere  in!r-.istent .   So, 
to  uphold  the  belief  that  he  expresses  in  every  branch  of  the 
law,  that  the  whole  includes  its  part,  he  dissented  in  the 
case  of  Denver  vs  Den^rer  Union  Water  Company  (23).   The 
water  company's  franchise  had  expired,  but  pending  renewal 
the  company  was  designated  by  municipal  ordinance  as  "without 
a  franchise  and  a  mere  tenant  by  sufferance  of  the  streets 
of  the  city."   In  this  situation,  the  city  fixed  water  rates, 
which  the  company  alleged  were  confiscatory,  not  f?renting 
sufficient  compensation  for  the  use  of  the  compeny  property. 

(23)  246  U.S.,  178. 


The  majority  .ol'  the  Supreme  Court  upheld  tliis  viev?,  and 

declared  the  ordinrnce  to  be  in  violation  of  the  14th 

Amendment . 

Justice  Holmes'  dissent  is  based  upon  the  view 

that  the  ccmponyis  not  compelled  hy  the  ordinance  to  furnish 

v/pter,  that  it  may  be  ordered  to  stop  furnishinfr  v/ater 

at  any  time,  and  ma;-  cease  of  its  own  accord. 

"The  ordinance  of  the  city  would  mean  no  more 
th,pn  that  the  company  must  accept  -the  city's  rates  or  stop; 
and  as  it  could  be  stopped  by  the  citj-  out  and  out,  the 
general  principle  is  that  it  could  be  stopped  unless  a 
certain  price  should  be  paid." 

The  habit  of  many  public  service  corporrtions, 
crying  murder  whenever  a  new  rate  is  instituted,  does  not 
make  any   impression  upon  Justice  Holmes.   lie  agrees  v;ith 
the  court  in  reouiring  the  comranies  to  produce  indubitable 
proof  that  the  rates  are  confiscatory,  and  do  not  give 
a  fair  return . 

Alleged  discriminations  between  similar  public 
service  corporations  in  a  coramunitj'  must  be  shown  to  be 
based  upon  unreasonable  premises.   The  mere  feet  of  dis- 
crimination, and  special  legislation,  is  not  necessarily 
enough  to  make  the  lep-islation  unconstitutional  under  the 
14th  Amendment.   The  legislature  which  passes  a  discrimina- 
tory law  judfres  the  expediency  of  it,  (A)  and  it  is  the  work 

(a)  "But  while  t  ere  are  differences  of  opinion  as  to  the 
degree  and  kind  of  discrimination  perm.itted  by  the  14th  Amend- 
ment, it  is  established  by  repeated  decisions  that  a  statute 
aimed  at  what  is  deemed  an  evil,  and  hitting  it  presumably 
where  experience  shows  it  to  be  most  felt,  is  not  to  be 
upset  by  thinking  up  and  enumerating  other  instances  to 


of  the  courts  to  determine,  not  whether  fne  motive  of  the 

legislature  ^vas  proper,  but  whether  there  could  be  any 

reatonrble  basis  for  the  dl  scrimirjation.   If  facts  shov;- 

ins"  the  lack  of  this  reaeonable  basis  r.re  not  loroduced, 

the  court  is  ccnipelled  to  accept  the  judgment  of  the 

law-making  body.   As  Justice  Holmes  v;ell  says: 

"A  general  law  must  be  judged  by  public  facts, 
but  a  specific  adjudication  may  depend  upon  many  thirgs 
not  judicially  known.   Therefore  the  law  must  be  sustained 
on  this  point  unless  the  facts  offered  in  evidence  clearly 
show  that  the  exception  cannot  be  upheld.   But  the  local 
facts  are  not  before  us,  and  it  follows  that  we  cannot 
say  that  the  legislature  could  not  have  been  justified 
in' thus  limiting  its  action."  (24) 

The  police  power , carried  out  to  a  very  broad  scope, 

tends  to  set  up  an  arbitrary  power  in  the  state  to  destroy 

property.   It  has  been  noticed  that  Justice  Rolires  has 

justified  the  incidental,  and  fractional  taking  of  property, 

under  the  police  and  the  taxing  powers,  as  a  necessary 

incident  of  government.   In  his  words, 

"the  great  constitutional  provisions  for  the 

protection  of  property must  be  taken  to  permit  the 

Infliction  of  some  fractional  and  relatively  small  losses 
without  coi  pensation,  for  some  at  least,  of  the  purposes 
of  wholesoie  legislation."  (25) 


which  it  might  have  been  appliec*  equally  well,  so  far  as 
the  court  can  see."  (Keokee  Consol.  Coke  Co.  vs  Taylor, 
234  U.S.,  224) 

(24)  Interstate  Consol.  Street  F.y  Co  vs  Mass.,  207  U.S., 
79.   For  other  cases  on  this  general  subject,  see:  Tampa 
Water  Works  Co  vs  Tampa,  199  U.S.,  241;  Northern  Pac .  Ry 
Co  vs  H.D.,  216  U.S.,  579;  Iladera  Waterworks  vs  I.adera, 
228  U.S.,  454. 

(25)  Interstate  Consol.  Street  Ry  Co.  vs  I'ass.,  supra. 


3iit  finally  the  police  pov/er  shades  into  the 

rip-ht  of  eminent  domain.   Certain  things  r.ust  be  taken, 

or  prohihlte>-',  by  sourd  public  policy;  but  when  the  taking 

Is  not  merely  incidental,  there  must  be  compensation. 

So,  in  the  case  of  a  Lassachusetts  law  which  permitted 

the  killing,  without  con-pensation,  of  horses  with  planders, 

and  under  which  the  comm.lstioners  destroyed  a  horse  which 

proved  not  to  have  glanders.  Justice  Holmes  says,  in 

anev.er  to  the  nuestion  whether  the  statute  covered  such 

a  killing: 

"We  cannot  admit  that  the  .uegislature  has  an  un- 
limited right  to  drstroy  property  without  compensation, 
on  the  ground  that  destruction  is  not  an  appropriation 
to  public  use....  IVhen  a  healthy  horse  is  killed  by  a 
public  officer  acting  under  a  general  statute,  for  fear 
that  it  should  spread  disease,  the  horse  certainly  would 
seem  to  be  taken  for  public  use  as  truly  as  if  it  were 
seized  to  drag  an  artillery  wagon.   The  public  eoually 
appropriates  it  v/hatever  they  do  with  it  afterwards ."  (26 ) 

Again  in  Llassachusetts  the  Justice  drew  attention 

to  the  delicate  shading  between,  the  cases  wl^ere  compensation 

was  due  and  eminent  domain  was  necessary,  and  those  in 

v/hlch  public  policy  rlone  would  justify  a  taking. 

"Some  small  limitations  of  previously  existing 
rio-hts  incident  to  property  may  be  Imposed  for  the  sake 
of  preventing  a  manifest  evil;  larger  ones  could  not  be 
except  by  the  exercise  of  the  right  of  eminent  domain. "(27) 

Justice  Holm.es  has  held  that  the  power  of  eminent 
domain  possessed  by  the  state  can  be  exercised  for  a 
verietj'  of  ends.   He  has  not  ar^rued  for  f  very  strict  inter- 
pretation of  the  term  "public  use",  holding,  generally, 

(26)  tliller  vs  Horton,  152  Kass.,  540 

(27)  Hideout  vs  Knox,  148  liass.,  .^68  (1889) 


that  the  idear  of  the  state  leg-islature  as  to  its  mef-nii-g 

should  be  accepted  by  the  courts. 

"In  the  opinion  of  the  leffislature  and  the  supreme 
court  of  Utah  the  piiblic  welfare  of  that  state  demands 
that  serial  lines  between  the  mines  upon  its  mountain 
sides  and  the  railways  in  the  valleys  below  should  not  be 
made  impossible  by  the  refusal  of  a  private  owner  to  sell 
the  rip:ht  to  cross  his  land.   The  Constitution  of  the 
United  States  does  not  recuire  us  to  say  that  they  are 
wrong."  (28) 

The  essentially  local  character  of  this  power  is 

emphasized  in  a  dissenting  opinion. 

"The  fundamental  fact  is  that  eminent  domain  is 
a  prerogative  of  the  state,  which,  on  the  one  hand,  may 
be  exercised  in  any  way  that  the  state  thinks  fit,  and, 
on  the  other  may  not  be  exercised  except  by  an  authority 
which  the  state  confers."  (29) 

From  the  many  quotations  that  have  been  given 

settinfi"  out  Justice  Holmes'  opinions  of  the  respective 

scopes  of  state  powers  and  of  the  14th  Amendment,  a 

consistent  point  of  view  is  to  be  ascertained.   7/hile  he 

has  not  forgotten  the  rights  of  the  individual,  he  has  not 

glorified  them  pec'antically, --v/ith  a  final  result  that  one 

derives  a  clear  idea  from  Justice  Holmes  of  an  ideal  police 

power,  too  radical  for  some,  but  at  least  in  kee-oine-  with 

a  definite  conception  of  the  law. 

(28)  Strickley  vs  Highland  Boy  Gold  Mining  Company,  200  US,  527 

(29)  Madlsonville  Traction  Co.  vs  St.  Bernard  JUning  Co., 

196  U.S.,  229;  J.  Holmes  dissenting,  -- 


Rights  Guaranteed  by  the  First  Eight  Amendnenta 

The  personal  rights  guaranteed  by  the  first  ten  Amend- 
ments to  the  Constitution  have  generally  been  given  a  strict 
interpretation  by  the  courts.   The  Supreme  Court  has  taken 
the  view  that  the  Amendments  v/ere  made  for  a  pretty  definite 
purpose,  which  could  be  ascertained  historically;  and  that 
giving  effect  to  this  purpose  was  the  duty  of  the  courts.   In 
the  cases  of  the  Ist  Amendment  and  the  due  process  clause  of 
the  5th  Amendment,  there  has  been  some  uncertainty  and  v/aver- 
ing  on  the  part  of  the  Supreme  Court  in  defining  a  meaning, 
but  in  regard  to  the  other  Amendments  a  policy  of  strict  en- 
forcement has  been  follov/ed. 

The  expediency  of  transferring  some  of  the  duties  of  the 
courts  to  the  shoulders  of  administrative  officers  became  ap- 
parent v/hen  the  immigration  problem  began  to  assiime  large  pro- 
portions.  The  multitudinous  cases  arising  under  the  Chinese 
exclusion  acts,  in  particular,  would  have  placed  too  heavy  a 
burden  upon  the  Federal  Courts  if  all  of  them  had  been  heard. 
Therefore,  administrative  officers  charged  with  the  control  of 
immigration  v/ere  given  jurisdiction  of  inquiries  as  to  facts, 
and  the  power  of  admission  and  exclusion  of  aliens.   The  final- 
ity of  administrative  determinations  in  this  field,  v/hen  the 
hearings  had  been  in  confoiTnity  with  common  sense  rules  of 


fair  play,  was  upheld. 

Justice  Holmes  has  delivered  some  important  decisions, 
to  he  considered  later,  upholding  the  action  of  administra- 
tive officers.   In  this  particular  he  has  abandoned  an  other- 
wise thoroughly  consistent  stand  for  the  strict  interpreta- 
tion of  the  guarantees  of  the  Bill  of  Rights.   The  obvious 
practical  necessity  for  this  extension  of  administrative  power 
needs  no  defense,  or  explanation,  other  than  that  given  in  the 
opinions  to  be  noted  subsequently. 

The  most  important  opinions  of  Justice  Holmes,  falling 
within  the  Bill  of  Rights,  are  those  interpreting  that  part  of 
the  l3t  Amendment  guaranteeing  freedom  of  speech  and  of  the 
press. 

Freedom  of  speech  has  been,  to  him,  a  phrase  having  a 
practical  meaning.   He  has  maintained  the  attitude  that  the 
question  involved  in  considering  alleged  restriction  upon  that 
freedom  is  one  of  degree,  and  not  to  be  decided  upon  fictitious 
or  scholastic  hypotheses.   He  has  neither  embraced  the  school 
of  interpretation  v/hich  would  have  the  Ist  Amendment  prevent 
only  previous  restraints  UT>on  speech,  although  he  was  apnarent- 
ly  inclined  to  adopt  that  view  in  theory  at  one  time  in  his 
career;  nor  has  he  held  the  equally  untenable  position  that 
the  Amendment  gives  absolute  immunity  from  the  consequences 
of  v/ords,  no  matter  v/hat  their  character.   His  position  has 


been  on  a  middle  ground,  his  distinctions  between  valid  and 
invalid  restrictions  upon  speech  have  been  of  degree,  based 
upon  his  personal  conception  of  the  location  of  the  line  v/here 
individual  liberty  and  public  policy  must  clash. 

In  all  cases  in  which  he  has  spoken  on  this  Amendment, 
he  has  been  careful  to  limit  liability  for  an  expression  of 
OToinion  to  instances  where  the  speech  or  publication  charged 
v;a3,  or  v/as  intended  to  be,  an  incitement  to  a  breach  of  the 
lav/,  or  an  undeniable  contemnt  of  court.   He  has  been  unv/ill- 
ing  to  allow  judicial  or  legislative  action  to  pass  even  slight- 
ly beyond  the  limits  of  undisputed  necessity;  and  v/here  he  has 
detected  an  interference  with,  or  a  liability  arising  from 
speech  which  is  not  necessarily  wrongful,  and  not  necessarily 
intended  to  incite  to  crime,  he  has  not  been  slov/  to  uphold 
individual  rights  in  emphatic  language. 

"With  effervescing  opinions,  as  v/ith  the  not  yet  forgotten 
champagnes,  the  quickest  way  to  let  them  get  flat  is  to  let 
them  get  exTOOsed  to  the  air,"   he  wrote  to  the  Harvard  Liberal 
Club  on  January  12,  1920.  (l) 

Fox  vs. Washington  (2),  a  unanimous  decision,  unholas  a 
state  law  punishing  nubli  cations  v/hich  advocate  the  commission 

(1)  New  Republic,  January  28,  1920,  p. 250. 

(2)  236  U.S.  273. 


of  any  crime,  or  encourage  or  advocate  disrespect  for  law  or 
for  any  court  of  justice.   The  jury  had  found  in  the  lower 
court  that  the  tjubli  cat  ion  encouraged  and  indirectly  incited 
a  "breach  of  the  laws  af^ainst  indecent  exposure.   Justice  Holmes 
does  not  consider  the  interesting  question  of  the  possibility 
of  raising  the  1st  Amendment  against  a  state  lav/,  but  apparent- 
ly accents  it  as  properly  before  the  court.   As  to  the  provi- 
sions of  the  lav/  v/hi  ch  pretend  to  punish  -oublications  advocat- 
ing disresnect  for  the  law  and  for  the  courts,  he  says: 

"It  does  not  apnear  and  is  not  likely  that  the  statute  v/ill 
be  construed  to  prevent  publications  merely  because  they  tend 
to  produce  unfavorable  opinions  of  a  particular  statute  or  of 
lav/  in  general  " 

Here  there  is  presented  a  clear  case,  --  an  overt  act  con- 
trary to  the  lav/,  and  a  publication  advising  the  commission  of 
that  act.   Though  the  principal  point  in  the  case  is  too  clear 
to  remark  upon,  the  insistence  v/ith  which  .Tuotice  Holmes  limits 
himself  in  this  opinion  is  interesting,  as  is  his  intimation 
that  the  court  could  not  unhold  the  other  provisions  of  the 
statute. 

In  the  three  cases  (3)  arising  under  the  Espionage  Act  of 
1917,  decided  in  March  1919,  Justice  Holmes,  who  delivered  the 
court's  opinions,  v/as  cautious  in  his  language  and  careful  to 
assert  that  a  state  of  v/ar  permitted  far  more  extensive  restric- 
tions upon  the  freedom  of  speech  than  could  be  properly  imposed 

(3)   Schenck  vs. U.S.,  249  U.3.,f575;  Frohwerk  vs.  U.3.,  249  U.S., 
204;  Debs  vs.U.S.,  249  U.S., 211  -  all  decided  Uarch  3,1919. 


in   times    of  peace.      Indeed,    his   opinions   upholding  the    convic- 
tions under  this  act   are   "based   on   the  war  power.      Briefly,    he 
shows   that    during  war    Congress  has    the  pov/er   to  punish  actual 
ohstruct  ions   to   recruitina;  and   similar  hindrances   to   the  prose- 
cution   of   the   war.      So,    words  which   actually  produced  the   hin- 
dering;  of   recruiting  v/ould  "be    criminal    -   an   indisputable   propo- 
sition   of   law.      Further,    since   the  Espionage   Act   punishes    con- 
spiracies  to   obstruct   as  well    as   the   actual    obstruction,    and 
as   the   tendency   and   the    intent   are    the    same   as    if   the   result 
were   actually  accomplished   "v/e   nerceive   no  ground   for   saying 
that    success   alone  warrants  making   the   act   a   crime."    (4) 

By   this   reasoning  he  upheld,    in   the   Schenck   case,    punish- 
ment  for  publishing  and   distributing    certain  pamphlets  whose 
intent   was   found  to   be    the   obstruction   of   recruiting. 

The   Frohv/erk    case    concerned   the  publication   of   the  usual 

anti-arr.y,    pro-German  propaganda   in    the  Missouri    Staats   Zeitung. 

Conviction  was  affirmed,    though  the   facts   disclosed  no   special 

effort    to   reach  men    subject    to   the    draft. 

"But   we  must    take   the   case   on   the   record  as   it    is,    and   on 
that    record    it    is   imnossible  to   say  that    it  might  not  have   been 
found  that    the   circulation   of  the  paper  was    in   quarters  where 
a  little   breath  would  be   enough   to  kindle   a  flame,    and   that    the 
fact  v/as  knovm   and   relied  upon   by   those   who   sent   the  par>er   out.' 
(5) 

(4)  Schenck  vs.    U.S.,    supra. 

(5)  Frohwerk  vs. U.S.,    supra. 


In  each  of  these  cases,  as  remarked  above,  Justice  Holmes 
set  up  the  circumstance  of  war  rather  than  any  inherent  right 
of  Congress  to  abridge  the  freedom  of  speech  under  other  cir- 
cumstances, except  those  in  which  it  v/ould  he  criminal  by 
analogy  with  the  common  law. 

"I  do  not  doubt  for  a  moment  that  by  the  same  reasoning 
that  would  justify  punishing  Tiersuasion  to  murder,  the  United 
States  constitutionally  may  Dunish  speech  that  produces  or  is 
intended  to  produce  a  clear  and  imminent  danger  that  it  v/ill 
bring  about  forthwith  certain  substantive  evils  that  the  United 
States  constitutionally  may  seek  to  nrevent.   The  t^ovv'er  un- 
doubtedly is  greater  in  time  of  v/ar  than  in  time  of  peace  be- 
cause war  opens  dangers  that  do  not  exist  at  other  times."  (6) 

In  these  majority  opinions  the  Justice  might  perhaiDs  be 
called  over-cautious  in  qualifying  his  affirmation  of  the  de- 
cisions in  the  lov/er  courts. 

"We  admit  that  in  many  places  and  in  ordinary  times  the 
defendants,  in  saying  all  that  v/as  said  in  the  circular,  would 
have  been  v/ithin  their  constitutional  rights."   (Schenck  case) 

"It  may  be  that  all  this  might  be  said  or  written  even  in 
time  of  v/ar  in  circumstances  that  v/ould  not  make  it  a  crime. 
We  do  not  lose  our  right  to  condemn  either  measures  or  men  be- 
cause the  country  is  at  war."    (Frohwerk  case) 

Justice  Holmes  required,  then,  these  elements  to  be  present 

for  the  valid  enforcement  of  the  Esnionage  Act  in  the  case  of 

publications,  viz:  conspiracy,  intent,  and  a  contemplated  overt 

act  or  result  over  which  Congress  had  the  power  of  criminal 

legislation,  and  thus  gained  pov/er  over  the  accessories  before 

the  fact,  actual  or  constructive.   It  v/as  not  the  v/ords,  but 

(6)   Abrams  vs. U.S.,  250  U.S.,  615;  J.  Holmes  diss., 624. 


their  reasonable  result  which  made  the  publications  criminal 
and  destroyed  their  privilege  under  the  Ist  Ar".endment. 

In  each  case  above,  the  evidence  appearing  on  the  record 
was  examined  carefully,  and  the  conclusion  .vas  reached,  as  ex- 
pressed in  the  Schenck  case,  that  "we  find  ourselves  unable  to 
say  that  the  articles  could  not  furnish  a  basis  for  a  convic- 
tion upon  the  first  count  at  least." 

Justice  Holmes  found  a  difference  between  the  questions 
presented  to  the  court  in  the  foregoing  cases  and  the  one  raised 
in  Abrams  vs.  United  States  (7).   Heretofore,  it  v^as  the  result 
that  had  been  held  criminal;  in  the  Abrams  case  he  felt  that 
the  words  themselves,  and  not  any  probable  or  reasonable  result, 
were  the  alleged  crime.   Therefore  he  dissented  from  the  de- 
cision of  the  court  in  an  opinion  that  has  been  widely  noted 
by  the  press  of  the  country. 

The  facts  concern  the  nubli cation  of  two  namphlets,  by 
unnaturalized  Russians.   The  first  i s  an  attack  upon  the  United 
States  Government,  quite  abusive,  protesting  against  the  send- 
ing of  American  trooTjs  to  Russia.   It  uses  highly  objectionable 
language  concerning  the  President  and  the  "capitalistic  govern- 
ment".  The  second  calls  attention  to  the  fact  that  Russian 
v/orkmen  in  American  munition  factories  are  making  ammunition 
to  kill  their  own  relations  in  Russia,  and  calls  upon  them  to 

(7)   250  U.S.,  616;  J.  Holmes  diss.,  624. 


strike    in  protest   against   the  Government's  making  war   on   the 
Russian   revolution.      The   language  here    is   also  abusive. 

The   authors    of   these    exhortations  were    indicted  under 
the  Espionage   Act   under   four    counts,    viz:    l)    printing,    etc. 
"Disloyal    ahusive   etc.    language   alout    the   form   of   the   govern- 
ment  of   the  United   States";    2)    "language    intended  to   bring 
the   Ciovernment    of   the  United   States   into   scorn,    contumely  and 
disrenute" ;    3)    "language    intended   to    incite,    nrovoke   and  en- 
courage  resistance   to   the  United   States    in   the  war";    4)    con- 
spiring  "to    incite    ...    curtailment    of    ...    ordnance   and  ammu- 
nition." 

In   both    the  majority   ooinion,    delivered   by   Justice    Clarke, 

and   in   Justice   Holmes'    dissenting   opinion,    in  v/hich   Justice 

Brandeis    concurred,    the    first   two    counts    of   the    indictment   are 

not    considered   seriously.      The    sentence    imposed   by   the   lower 

permitted 
court  was   the  maximuri^for   any   one    count,    and  the  majority 

opinion    in    terms   upholds    only   the    third  and  fourth    counts, 

leaving   the    constitutionality   of   conviction   under   the    other 

counts  undecided.      Justice    Clarke   limits   the   question   before 

the    court    to  a   determination   of  whether   there  v/as   any   evidence 

on  which  the   jury's   finding   of   guilty  under   the   third  and  fourth 

counts    could  be   sustained.      He   finds  that    there  v/as   not    only 

some,    but  much    such  evidence. 

Justice  Holmes    dismisses   the   first   and   second   counts   as 


unworthy  of  argument,  and  proceeds  to  a  discussion  of  the 

fourth.   The  statute  under  which  the  plaintiffs  in  error  were 

indicted  requires  an  intent  to  hinder  the  prosecution  of  the 

v/ar  to  he  shown  in  prosecutions  for  inciting  strikes.   This 

intent,  Justic  Holmes  says,  has  not  been  proved.   In  criminal 

statutes,  words  must  be  used  exactly. 

"But, when  words  are  used  exactly,  a  deed  is  not  done  with 
intent  to  produce  a  consequence  unless  that  consequence  is 
the  aim  of  the  deed.   It  may  be  obvious,  and  obvious  to  the 
actor,  that  the  consequences  v/ill  follow,  and  he  rray  be  liable 
for  it  even  if  he  regrets  it,  but  he  does  not  do  the  act  with 
the  intent  to  produce  it  unless  the  aim  to  produce  it  is  the 
Toroximate  motive  of  the  specific  act,  although  there  may  be 
some  deeper  motive  behind." 

If  the  words  of  the  statute  were  not  used  exactly,  they 
would  be  absurd.  (8)  "It  is  only  the  present  danger  of  imrr.ediate 
evil  or  intent  to  bring  it  about  that  v^arrants  Congress  in  set- 
ting a  limit  to  the  expression  of  opinion  v/here  private  rights 
are  not  concerned."   The  nubli  cation  of  a  "silly  leaflet  by  an 
unknov/n  rr.an"  does  not  seem  to  Justice  Holmes  to  constitute  such 
a  present  danger.   If,  however,  it  was  published  for  the  single 

(8)   It  seems  to  me  that  this  statute  must  be  taken  to  use  its 
words  in  strict  and  accurate  sense.   They  would  be  absurd  in 
any  other.   A  patriot  might  think  that  we  were  v/asting  money  on 
aeroplanes,  or  making  more  cannon  of  a  certain  kind  than  we 
needed,  and  might  advocate  curtailment  with  success;  yet,  even 
if  it  turned  out  that  the  curtailment  hindered  and  v/a3  thought 
by  other  minds  to  have  been  obviously  likely  to  hinder  the 
United  States  in  the  -orosecution  of  the  v/ar,  no  one  would  hold 
such  conduct  a  crime.   I  admit  that  my  illustration  does  not 
answer  all  that  night  be  said,  but  it  is  enough  to  shov/  what  I 
think  and  to  let  me  nass  to  a  more  important  aspect  of  the  case, 
I  refer  to  the  1st  Amendment  to  the  Constitution  that  Congress 
shall  make  no  law  abridging  the  freedom  of  s-oeech. 


purpose   of    obstruction,    it  might   "be  punishable.      That   purpose 

hardly   seems    to    be   present. 

"To   say   that   two  lohrases,    taken   literally,    might    import 
a   suggestion    of    conduct    that   would  have    interference  v/ith   the 
war   as   an    indirect   and  probably  undesired   effect,    seems   to  me 
by  no  means   enough   to    show  an   attempt   to   produce    that    effect." 

The    intent    of  the  pamphlets  v/as   to   prevent    interference 
in    the  Russian   revolution   by   the  United   States, 

The    third   count,    charging  provocation   of   resistance   to 

the  United   States   in   the  v/ar  with  Germany,    must    be    regarded   in 

the   light    of   the   section    of   the  Espionage   Act   under  which  the 

indictment   is    drawn.      This    section,    by   its    context,    -ounishes 

"some   forcible   act    of   opposition",    in   Justice  Holmes   view. 

There    is   no  hint    of  resistance    in    this   sense    in   the   najfnphlets. 

In   this    case    sentences    of    twenty   years    imprisonment  have 
been    imposed  for  the  publishing    of  two   leaflets   that    I    believe 
the    defendants  had  as  much   right   to  publish   as   the   government 
has   to  publish  the    Constitution   of   the  United  States  now  vainly 
invoked  by   them.      Even   if   I   am   technically  wrong,    and   enough 
can   be    squeezed  from   these  poor  and  nuny   anonymities   to   turn 
the    color   of   legal    litmu3  paper,    I   v/ill   add,    even    if  v/hat    I 
think   the   necessary   intent   v/ere    shov/n,    -    the  most  nominal   punish- 
ment   seems   to  me   all    that   possibly   could  be    inflicted,    unless 
the  defendants   are    to   be  made    to    suffer  not   for  what    the   in- 
dictment  alleges,    but    for   the    creed  that    they  avov/,    -   a   creed 
that    I    believe   to   be    the    creed    of  ignorance   and   immaturity  v/hen 
honestly  held,    as    I    see   no   reason   to   doubt    that    it  v/as  held 
here,    but  v/hich,    although  made    the   subject    of   examination   at 
the   trial,    no   one  has   a  right    even   to    consider   in   dealing  v/ith 
the    charges   before   the  court. 

Prosecution   for   the  ex-oression    of   opinions    seems   to  me 
perfectly   logical.      If  you  have   no   doubt    of  your  premises   or 
your  power   and  want   a    certain   result   with  all   your  heart   you 
naturally   express  your  wishes   in   lav/   and   sv/eep   away   all    opnosi- 
tion.      To   allow   o-or^osition   by   s-neech   seems   to    indicate   that   you 


think  the  SDeech  imnotent,  as  when  a  man  says  that  he  has 
squared  the  circle,  or  that  you  do  not  care  whole  heartedly 
for  the  result,  or  that  you  doult  either  your  power  or  your 
premises.   But  when  men  have  realized  that  time  has  upset 
many  fighting  faiths,  they  may  come  to  "believe  more  than  they 
■believe  the  very  foundations  of-  their  ov/n  conduct  that  the 
ultim.ate  good  desired  is  tetter  reached  by  free  trade  in  ideas  ■ 
that  the  best  test  of  truth  is  the  power  of  the  thought  to  get 
itself  accepted  in  the  competition  of  the  market;  and  that 
truth  is  the  only  ground  ut)on  which  their  wishes  safely  can  "be 
carried  out.   That,  at  any  rate,  is  the  theory  of  our  Consti- 
tution.  It  is  an  experiment,  as  all  life  is  an  experiment. 
Every  year,  if  not  every  day,  we   have  to  v/ager  our  salvation 
upon  some  prophecy  "based  upon  imperfect  knowledge.   While  that 
experiment  is  part  of  our  system  I  think  that  we  should  be 
eternally  vigilant  against  attempts  to  check  the  expression  of 
opinions  that  v/e  loathe  and  believe  to  be  fraught  v.'ith  death, 
unless  they  so  imininently  threaten  immediate  interference  with 
the  lawful  and  pressing  purposes  of  the  law  that  an  immediate 
check  is  required  to  save  the  country.   I  v;holly  disagree  v/ith 
the  argument  of  the  government  that  the  1st  Amendment  left  the 
common  lavv-  as  to  seditious  littl  in  force.   History  seems  to 
me  against  the  notion.   I  had  con  reived  that  the  United  States 
through  many  years  had  shovm  its  repentance  for  the  Sedition 
Act  of  July  14,  1798,  ...  hy  re-oaying  fines  that  it  im.posed. 
Only  the  emergency  that  m.ake8  it  immediately  dangerous  to 
leave  the  correction  of  evil  councils  to  time  v/arrants  making 
any  exception  to  the  sweeping  command,  "Congress  shall  make  no 
law  abridging  the  freedom  of  speech."   Of  course  I  am.  speaking 
only  of  expressions  of  opinion  and  exhortations,  v/hi  ch  v;ere  all 
that  v/ere  uttered  here;  but  I  regret  that  I  cannot  put  into 
m.ore  impressive  v/ords  my  belief  that  in  their  conviction  upon 
this  indictment,  the  defendants  v/ere  deprived  of  their  rights 
under  the  Constitution  of  the  United  States. 

The  test  which  Justice  Holmes  has  evolved,  and  by  whioY 

he  v;ould  judge  the  constitutionality  of  an  atter,T)t  to  miake 

speech  criminal,  viz,  vrhether  it  "produces  or  is  intended  to 

TDroduce  a  clear  and  imiminent  danger  that  it  v/ill  bring  about 

forthwith  certain  substantive  evils  that  the  United  States 

constitutionally  may  seek  to  prevent,"  is,  in  the  final  analy- 


sis,  another  way  of  saying  that  such  questions  are  questions 
of  fact,  and  depend  for  their  decision  UT)on  the  findings  of 
the  judge.   By  this  statement  he  has  enunciated  no  new  theo- 
retical frinoiTDle  to  guide  the  court  in  establishing  the  con- 
stitutionality of  future  legislation. 

The  position  taken  by  a  judge  on  such  questions,  measured 
l:y  Justice  Holmes'  test,  discloses  his  individual  political 
philosophy.   The  judge  who  is  ready  to  find  any  speech  advo- 
cating change  criminal  under  the  Esnionage  Act  shov's  himself 
to  he  a  reactionary.   The  judge  at  the  op-oosite  end  of  the 
scale  v/ould  be  a  radical.   Justice  Holmes'  record  on  the  Es- 
pionage Act  cases  does  not  classify  him  as  an  extremist.   His 
steadfast  liberality  of  mind  prevents  him  from  seeing  phantoriS, 
and  from  allowing  free  speech  to  be  abridged  in  any  but  the 
mOBt  obvious  cases.   That  he  could  not  see  a  "-oregent  and  im- 
mediate danger"  in  the  utterances  in  the  Abrar.s  case  does  not 
convict  him  of  radicalism,  in  any  form.   It  is  difficult  to  es- 
cape from  the  conviction  that  he  foresav/  an  undue  extension 
of  the  doctrine  of  the  Schenck  case,  and  believed  that  a  warn- 
ing should  be  sounded  before  that  extension  had  gone  too  far. 
Public  policy  and  fundamjental  justice  moved  himi  here  rather 
than  strict  law.  (9) 

(9)   See  also  the  dissenting  oninions  of  Justice  Brandeis,  in 
Vi'hich  Justice  Holmes  concurred,  in  Schae-^cr  vs.  U.S.,  de- 
cided J.'iarch  1,  1920;  and  Pierce  vs.  U.S.,  decided  March  8, 
1920.   These  cases  involve  convictions  under  the  Espionage 
Act.   Justice  Frandeis  re-iterates  the  arguments  of  Justice 
Holmes  in  the  Abrams  case. 


That  the  Ist  Amendment  cannot  be  pleaded  as  a  defense 
for  v/ords  v/hich.  constitute  conter.-ot  of  court,  is  a  general 
riroposition  to  v/hich  Justice  Holmes  adheres.   Ho\vever,  an 
attempt  to  nunish  a  newspaper  by  summary  contempt  proceed- 
ing's, long  after  the  occurrence  of  the  alleged  contempt,  caused 
him  to  protest  in  an  eloquent  dissent.  (lO) 

In  Patterson  vs.  Colorado  (ll),  a  nev/spaper  claimed  the 
right  under  the  1st  Amendment  to  prove  statements  that  had  been 
adjudged  contemntous.   This  right  was  denied  by  Justice  Holmes, 
v/ho  shov/ed  that  the  fact  of  the  truth  of  a  statement  v/as  no  de- 
fense in  the  comm.on  law  of  criminal  libel,  and  even  less  in 
contem.pt  cases  at  common  law.   A  true  publication  v/hich  reaches 
a  jurjs  or  a  judge,  during  the  trial  of  a  case,  and  which  v;ould 
tend  to  influence  them,  is  a  contempt  of  court.   Courts  are 
liable  to  any  sort  of  criticism  after  the  conclusion  of  a  case, 
but  not  during  the  trial.   Speaking  of  the  1st  Amendment  he 
says : 

"In  the  first  place,  the  main  purpose  of  such  constitu- 
tional provisions  is  to  prevent  all  such  previous  restraints 
upon  publications  as  had  been  practised  by  other  governments, 
and  they  do  not  prevent  the  subsequent  punishment  of  such  as 
m;ay  be  deemed  contrary  to  the  public  welfare."  (l2) 

(10))   Toledo  liewspaper  Co.  vs.  U.S.,. 247  U.S.,  402,  422. 

(11)  205   U.S. ,    454. 

(12)  This    statement   v/as   the  subject    of    strong  dissent    from 
Justice  Harlan,    who   sav/   in    it   a  pernicious   tendency   to 
restrict   freedom   of   speech.      Justice  Holmes'    position 


In  Toledo  Wev^spaper  vs.  U.S.  (l3),  the  Judge  of  the 

lov.'er  court  used  his  power  to  •ounish  for  contempt  to  prosecute 

a  newspaper  illegally,  in  Justice  Holmes'  opinion.   The  chief 

argument  in  his  dissent  here  is  hased  ur^on  an  Ohio  statute, 

v/hich  limits  the  T)ov;er  of  the  court  to  rjunish  siimmarily  for 

contennt  to  "mistehavior  of  any  person  in  their  presence,  or 

so  near  thereto  as  to  otstruct  the  administration  of  justice." 

The  puhlications  punished  had  occurred  in  Karch,  and  it  Viras 

not  until  3er)temher  that  the  judn;e  instituted  summary  proceed- 

injrs  and  fined  the  newspaper  heavily.   The  majority  of  the 

Supreme  Court  unheld  the  lov/er  court.   Justice  Holmes  says: 

"Yifhen  it  is  considered  how  contrary  it  is  to  our  practice 
and  vays  of  thinking  for  the  same  nerson  to  be  accuser  and  sole 
judf^e  in  a  matter  which,  if  he  he  sensitive,  may  involve  strong 
personal  feeling,  I  should  expect  the  pov/tr  to  be  limiited  by 
the  necessities  of  the  case  'to  insure  order  and  decorum  in 
their  presence',  as  it  is  stated  in  Ex  Parte  Robinson,  19  Wall., 
505  ...  And  v/hen  the  v/ords  of  the  statute  are  read  it  seems  to 
me  that  the  limit  is  too  plain  to  be  construed  away  ...  I'isbe- 
havior  means  something  more  than  adverse  comment  or  disrespect." 

But  even  if  there  is  an  imminent  possibility  of  obstruc- 
tion, and  this  is  sufficient,  imjnediate  action  is  contemplated, 
and  summary  proceedings  cannot  come  so  late  as  these. 

"I  find  it  impossible  to  believe  that  such  a  judge  could 
have  found  in  anything  that  was  rtrinted  even  a  tendency  to  pre- 
vent his  performing  his  sworn  duty.   I  am  not  considering  v/hether 
there  v/as  a  technical  contempt  at  comm.on  law,  but  whether  v.'hat 

was  abandoned  in  Schenck  vs.  U.S.   "It  v/ell  may  be  that 
the  nrohibition  of  laws  abridging  the  freedom  of  speech 
is  not  confined  to  previous  restraints,  although  to  pre- 
vent them  may  have  been  the  main  Durpose  as  intimated  in 
Patterson  V3.  Colorado  ..." 

(13)   247  U.S.,  402,  dissenting  opinion,  422. 


v/as  done  falls  within  the  v/ords  of  an  act  intended  and  ad- 
mitted to  limit  the  power  of  the  courts  ...  I  would  go  as 
far  as  any  man  in  favor  of  the  sharpest  and  most  sumrary  en- 
forcerrent  of  order  in  court  and  obedience  to  decrees,  but  when 
there  is  no  need  for  immediate  action  contempts  are  like  any 
other  breach  of  law  and  should  be  dealt  with  as  the  lav/  deals 
with  other  illegal  acts.   Action  like  the  present,  in  ny  oninion, 
is  wholly  unwarranted  by  even  color  of  lav/." 

This  latter  idea  is  more  fully  brought  out  in  Gompers  vs. 

U.S.  (14),  where,  speaking  for  the  court,  he  sets  forth  reasons 

why  contempt  of  court  is  a  crime,  and  as  such  protected  by  the 

statute  of  limitations. 

"It  does  not  follov>r  that  contempts  of  the  class  under  con- 
sideration are  not  crimes,  or  rather,  in  the  language  of  the 
statute,  offenses,  because  trial  by  jury  as  it  has  been  gradu- 
ally v/orked  out  and  fought  out  has  been  though  not  to  extend  to 
then  as  a  matter  of  constitutional  right.   These  contemnts  are 
infractions  of  the  lav/,  visited  v/ith  punishment  as  such.   If 
such  acts  are  not  criminal,  we  are  in  error  as  to  the  most  funda- 
mental characteristic  of  crimes  as  that  word  has  been  understood 
in  English  speech," 

In  short,  the  Justice  has  recognized  the  necessity  of 
punishing  contempts  by  suranary  proceedings;  but  he  has  not  sanc- 
tioned the  attempts  to  place  contempt  of  court  in  a  class  to  it- 
self, e.nd  to  make  it  an  offense  punishable  at  any  time  by  the 
caprice  of  a  single  judge.   His  viev/  is  analogous  to  that  of 
the  crimiral  law,  where  a  murderer,  caught  red-handed,  may  be 
an-nreb ended  dead  or  alive  by  an  officer  of  the  law;  but  once 
caiotured  alive,  be  may  not  be  executed  v.'ithout  due  trial. 


Fourth  Ariendment 

In  one  of  his  latest  opinions  (l-'^),  Justice  Holmes  is 

found  vigorously  upholding  the  right  of  the  individual  and 

of  the  corporation  to  he  protected  from  illegal  search  of 

premises  and  the  seizure  of  incrirrinating  or  other  property. 

In  this  case,  the  premises  of  the  company  were  searched  by 

government  agents  \7ithout  a  vmrrant,  papers  v;ere  seized, 

copied  and  photographed,  and  finally  returned  to  the  ov/ner. 

On  the  information  thus  gained,  charges  were  brought  against 

the  company,  which  v/as  subpoenaed  for  the  originals.   The 

question  here,  involves  consideration  of  both  the  4th  and  5th 

Amendments,  both  the  search  and  seizure,  and  the  use  in  a 

criminal  prosecution  of  evidence  so  obtained.   Justice  Holmes 

says,  in  his  majority  opinion,  from  v/hich  Chief  Justice  V/hite 

and  Fr.  Justice  Pitney  dissent: 

"The  proposition  could  not  be  presented  more  nakedly.   It 
is  that  though  of  course  its  seizure  v/as  an  outrage  Vv'hich  the 
governm.ent  nov.'  regrets,  it  m.ay  study  the  papers  before  it  re- 
turns them,  copy  them,  and  then  m.ay  use  the  knovirledge  that  it 
has  gained  to  call  ut)on  the  ov/ners  in  a  more  regular  form  to 
produce  them;  that  the  protection  of  the  Constitution  covers 
the  physical  possession,  but  not  any  advantages  that  the  govern- 
ment can  gain  over  the  object  of  its  pursuit  by  doing  the  for- 
bidden act  ...  It  reduces  the  4th  Amendment  to  a  form,  of  words 
...  The  essence  of  a  provision  forbidding  the  acquisition  of 
evidence  in  a  certain  v;ay  is  that  not  merely  evidence  so  ac- 
quired shall  not  be  used  before  the  court,  but  that  it  shall 
not  be  used  at  all  ...  the  knowledge  gained  by  the  government's 

(15)   Silverthorne  Lumber  Co.  vs.  U.3.,  Dec.  Jan. 26, 1920. 


ov.T.  v.Tong  cannot  be  used  by  it  in  the  vny   -nropoaed." 

Justice  ^^olnes  states  further  that  the  rights  of  an  in- 
dividual in  this  regard  are  no  more  than  those  of  a  corpora- 
tion.  This  decision  extends  the  exemption  of  corporations 
slightly  beyond  the  dictum  of  Hale  vs.  Henkel,  (ifi)  and  es- 
tablishes a  definite  nrecedent  in  terms.   However,  v;here 
search  is  by  warrant,  there  is  no  constitutional  objection 
to  the  use  of  evidence  obtained  during  it.  (a) 


(16)   201  U.S.,  43. 

(a)    Schenck  vs.  U.S.,  Dec.  I'^arch  3,1919. 


Fifth  Amendment 

The  mo3t  important  clause  of  the  Fifth  iXmentoent ,  the 
Di,ie  Process  Clause,  has  Toeen  treated  elsev/here,  as  it  applies 
to  the  ii^uarantees  provided  citizens  of  the  United  otates.   In 
this  chapter  it  will  "be  necessary  only  to  exanine  the  cases 
vrhere  aliens  are  involved.   As  it  hapnens,  Justice  Holmes' 
opinions  on  this  precise  point  have  been  confined  mainly  to 
Chinese  exclusion  cases. 

The  guarantee  of  indictment  "by  grand  jury  is  interesting 
in  only  one  of  his  opinions,  (17)  v/here  he  speaks  for  a  unani- 
mous court  in  holding  that  proceedings  v/ere  in  proper  form  and 
preserved  the  constitutional  rights  of  the  prisoner  when  the 
foreman  handed  an  indictment  to  the  judge  in  open  court,  though 
the  jury  was  in  another  adjoining  room. 

Though  latest  in  date,  Tiaco  vs.  Forbes,  (18)  sets  forth 
Justice  Holmes'  adherence  to  the  doctrine  that  alien  deporta- 
tion Tjroceedings  are  by  their  nature  properly  brought  before 
executive  officers. 

"It  is  admitted  that  sovereign  states  have  inherent  pov/er 
to  denort  aliens,  and  seerr.ingly  that  Congress  is  not  deprived 
of  this  nower  by  the  Constitution  of  the  United  States.  (Fong 

(17)  Ereese  vs.  DicVerson,  226  U.S.,  1,10. 

(18)  228  U.S.,  549. 


Tue  Ting  vs.  U.S.,  149  U.S.,  698,707,728)  ...  Furthermore, 
the  very  ground  of  the  pov/er  in  the  necessities  of  r)ublic 
v/elfare  shov/s  that  it  may  have  to  he  exercised  in  a  summary 
way  through  executive  officers." 

It  has  fallen  to  Justice  Holmes  to  voice  the  opinion  of 
the  Supreme  Court  in  two  Chinese  deportation  cases  which  have 
gone  far  to  settle  the  authority  of  administrative  officials 
to  decide  finally  on  the  merits  of  claims  to  admission  hy  aliens 
and  to  exclude  by  administrative  processes  those  who  claim 
United  States  citizenship,  if  such  citizenship  is  not  estab- 
lished to  the  satisfaction  of  departmental  officers  after  an 
inquiry  v/hich  does  not  Plainly  deny  due  process  of  law. 

In  U.S.  vs.  Sing  Tuck  (l9),  a  Chinaman  v/ho  claimed  United 
States  citizenship,  apnlied,  during  the  course  of  proceedings 
before  immigration  officials,  to  a  Federal  Court  for  a  writ 
of  Habeas  Corrsus  on  the  ground  that  the  immigration  officials 
had  no  final  authority  in  his  case.   The  specific  question  was 
not  decided  by  the  court,  it  being  held  that  the  administrative 
nrocess  must  be  carried  through  until  the  Secretary  of  the 
Treasury  had  definitely  decided  against  the  petitioner.   At 
that  time  a  petition  for  Habeas  Corpus  v/ould  be  entertained 
by  the  Federal  Court,  which  would  decide  whether  the  Secretary's 
decision  yfa.3   final  as  to  those  claiming  citizenship,  as  it  was 
to  aliens. 

(19)   194  U.S. ,  161. 


By   this    case    the  way  v/aa   opened   for  U.S.    vs.    Ju    I'oy    (20). 

The    facts   are   similar   to   those    in   the   Sing  Tuck    case,    with  an 

additional    step   of   an   apneal    to    the   Secretary   of   Commerce,    v/ho 

had  ruled  against  the  apoeZlant.  There  is  a  petition  for  a  writ 

of  Habeas  Corpus,  and  three  questions  are  certified  to  the 

Supreme    Court   by  the   lower    court.      The    tv/o   of   them  v/hich  are 

important   are: 

1  -  Should  a  •^"'ederal  Court  grant  Habeas  Corpus  in  the  facts 
alleged,  i.e.,  statement  of  citizenship,  with  offer  of  no  nev/ 
proof. 

3  -  Should  the  decision  of  the  Secretary  of  Commerce  and 
Labor  be  regarded  as  final  when  citizen  is  at  bar,  or  one  claim- 
ing citizenshin,  it  not  being  alleged  in  any  of  the  three  ques- 
tions that  anything  irregular  or  unfair  v/as  done  at  any  of  the 
hearings  granted. 

The  opinion  of  Justice  Holmes  holds  that  the  first  question 
is  answered  by  U.S.  vs.  Sing  Tuck,  sunra,  -oage  170,  "A  petition 
for  habeas  corpus  ought  not  to  be  entertained  unless  the  court 
is  satisfied  that  the  -netitioner  can  make  out  at  least  a  prima 
facie  case." 

The  Justice  goes  on  to  say: 

"This  petition  should  have  been  denied  on  this  ground,  ir- 
respective of  what  more  we  have  to  say,  because  it  alleged  nothing 
except  citizenship.   It  disclosed  neither  abuse  of  authority  nor 
the  existence  of  evidence  not  laid  before  the  Secretary," 

As  to  the  broad  question  of  whether  the  decision  of  the 

Secretary  is  conclusive  here,  the  opinion  states  that  the  Chinese 

Exclusion  Act  purports  to  make  the  Secretary  the  final  judge 

"as  vrell  when  it  is  citizenship  as  v/hen  it  is  domicil,  and  the 

belonging  to  a  class  excepted  from  the  exclusion  acts"  ... 

(20)   198  U.S. ,  253. 


"The  statute  has  been  upheld  and  enforced  ...  But  the 
relevant  r)ortion  heinff  a  single  section,  accompli shinji;  all  its 
results  hy  the  same  general  words  must  be  valid  as  to  all  that 
it  embraces,  or  altoe;ether  void.  An  exception  of  a  class  con- 
stitutionally exempted  cannot  be  read  into  those  general  words 
merely  for  the  purpose  of  saving  what  remains." 

"The  petitioner,  although  physically  within  our  boundaries, 
is  to  be  regarded  as  if  he  had  been  stopped  at  the  limit  of  our 
jurisdiction,  and  kept  there  while  his  right  to  enter  was  under 
debate.   If,  for  the  purpose  of  argument,  v/e  assume  that  the  5th 
Amendinent  applies  to  him,  and  that  to  deny  entrance  to  a  citizen 
is  to  deprive  him  of  liberty,  we  nevertheless  are  of  opinion  that 
with  regard  to  him  due  process  of  law  does  not  require  judicial 
trial." 

In  both  of  the  above  cases  it  is  important  to  note  that 
there  is  no  allegation  of  improper  hearing,  or  of  any  irregulari- 
ties on  the  part  of  the  immigration  officials.   In  the  final 
opinion  which  Justice  Holmes  pronounced  in  this  class  of  cases, 
in  Chin  Yow  vs.  U.S.  (2l),  a  Chinaman  claiming  citizenship  had 
gone  through  all  stages  of  the  prescribed  procedure,  and  was 
being  held  for  deportation.   He  petitioned  for  a  v/rit  of  Habeas 
Corpus,  alleging  that  he  had  been  arbitrarily  denied  a  proper 
hearing,  that  he  v/as  prevented  from  obtaining  testimony  on  his 
ov<n  behalf,  and  that  he  could  nrove  his  citizenship  on  the  merits. 

Justice  Holmes  holds  that  if  a  writ  is  granted  the  issue  must 
be  confined  to  the  allegation  of  the  denial  of  a  proper  hearing. 
If  this  be  disproved,  the  merits  certainly  cannot  be  taken  up. 
The  jurisdiction  of  the  circuit  court  is  established  only  by 

(21)   208  U.S.,  8. 


T)roving  the  fact  of  a  hearing  denying  due  Drocess  of  law. 

But,  supposing  that  the  allegation  can  be  proved.   Can  habeas 

corT5U9  then  give  him  the  hearing  on  the  merits  v/hich  he  has 

been  denied? 

"As  betv/een  the  substantive  right  of  citizens  to  enter 
and  of  persons  alleging  themselves  to  be  citizens  to  have  a 
chance  to  Drove  their  allegation,  on  the  one  side,  and  the  con- 
clusiveness of  the  commissioner's  fiat,  on  the  other,  when  one 
or  the  other  must  give  v/ay,  the  latter  must  yield.   In  such  a 
case  something  must  be  done,  and  it  naturally  falls  to  be  done 
by  the  courts.   In  order  to  decide  what,  we  must  analyze  a 
little. 

"If  v;e  regard  the  i^etitioner,  as  in  Ju  Toy's  case  it  was 
said  that  he  should  be  regarded,  as  if  he  had  been  stopped  and 
keiDt  at  the  limit  of  our  jurisdiction  (198  U.S., 263),  still  it 
v/ould  be  difficult  to  say  that  he  v/as  not  imprisoned,  theoreti- 
cally as  v/ell  as  practically,  v;hen  to  turn  him.  back  meant  that 
he  must  get  into  a  vessel  against  his  wish  and  be  carried  to 
China.   The  case  would  not  be  that  of  a  person  simply  prevented 
from  going  in  one  direction  that  he  desired  and  has  a  right  to 
take,  all  others  being  left  open  to  hiir,  a  case  in  which  the 
judges  v/ere  not  unanimous  in  Bird  vs.  Jones,  7  Q.£.,  74?..   Eut 
we  need  not  speculate  upon  niceties.   It  is  true  that  the  peti- 
tioner gains  no  additional  right  of  entrance  by  being  allowed 
to  pass  the  frontier  in  custody  for  the  determination  of  his 
case.   Eut,  on  the  question  v/hether  he  is  v^rrongly  im.prisoned, 
we  must  look  at  the  actual  facts.   De,  facto,  he  is  locked  ud 
until  carried  out  of  the  country  against  his  will. 

"The  petitioner  then  is  imprisoned  for  deportation  without 
the  •nrocess  of  law  to  which  he  is  given  a  right.   Habeas  Corpus 
is  the  usual  remedy  for  unlawful  imprisonment.   But,  on  the 
other  hand,  as  yet  the  petitioner  has  not  established  his  right 
to  enter  the  country.   He  is  im.prisoned  only  to  prevent  his 
entry,  and  an  unconditional  release  would  make  the  entry  com- 
plete without  the  requisite  proof.   The  courts  must  deal  with 
the  matter  somehov/,  and  there  seemis  to  be  no  way  so  convenient 
as  a  trial  of  the  merits  before  the  judge.   If  the  petitioner 
proves  his  citizenship,  a  longer  restraint  would  be  illegal. 
If  he  fails,  the  order  of  deTortation  v/ould  remain  ir  force." 


Double  JeoT)ardy 

Sustaininfy  the  contention  that  the  upholding  of  a 

defendant's  plea  of  lirritations  in  a  criminal  case  goes  to 

the  merits  and  is  jeoDardy  the  decision  delivered  by  Justice 

Holmes  in  U.S.  vs.  Op-oenheimer  (22)  is  interesting  in  nart . 

"It  cannot  be  that  the  safeguards  of  the  person,  so  often 
and  so  rightfully  mentioned  v;ith  solemn  reverence,  are  less 
than  those  that  protect  from  a  liability  in  debt." 

"The  safeguard  provided  by  the  Constitution  against  the 
gravest  abuses  has  tended  to  give  the  impression  that  when  it 
did  not  apply  in  term.s,  there  veas  no  other  principle  that 
could.   But  the  5th  Amendment  vms  not  intended  to  do  away  with 
what  in  the  civil  lav/  is  a  fundamental  principle  of  justice 
(Jeter  vs.  Hewitt,  22  How.  35b,  364)  in  order,  when  a  man  once 
has  been  acquitted  on  the  merits,  to  enable  the  government  to 
prosecute  him  a  second  tim.e." 


(22)   242  U.S.,  85. 


In  Kepner  vs  United  States  (1),  Justice  Kolmes 
dissented  from  the  court's  decision  on  prrounds  that  at 
first  {Tl?nce  eeem  to  he  novel  nnd  difficult  to  explain. 
In  this  case,  ^^Cepner  had  been  tried  by  an  inferior 
court  of  the  Philippine  Islands  for  a  crimi- al  offense, 
and  had  been  acoultted.   The  trial  had  not  been  before  a 
.-iury.   The  government  had  appealed,  and  the  Supreme  Court 
of  the  Philippines  had  reversed  the  decision,  finding 
Kepner  guilty  and  imposing  sentence. 

The  majoritjr  opinion  held  that  the  first  trial 
had  constituted  jeopardy^   "The  weight  of  authority,  as  v/ell 
as  decisions  of  this  court,  have  sanctioned  the  rule  that 
a  person  has  been  in  ^leopardy  "-hen  he  is  regularly  charged 
with  a  crime  before  a  tribtinal  properly"  organi:^ec  and 
competent  to  try  him;  certainly  so  after  acquittal." 

Justice  Holmes,  with  whoa  joined  Justices  White 
and  KcKenna,  upholds  the  view  that  the  government  constitu- 
tionally may  ue  given  the  right  of  appeal  in  criminal  cases, 
whereby  errors  of  law  in  the  lower  cou'.  t  may  ce  corrected, 
and  a  new  trial  ordered.  He  states  that  new  trials  are 
not  to  be  differentiated  from  re-trials,  and  th/t  it  Is 
well  established  that  the  lat-^er  are  constitutional  in 
proper  cases.   The  jeopardy,  from  this  poi^.t  of  view,  is  a 
continuinp^  one,  and  does  not  cease  with  the  erroneous  verdict 
of  the  lower  court,  or  become  double  when  the  appellate  court 

(1)  195  U.S.  100. 


orders  a  nev/"trlal.   The  constitutional  prohibition  against 

double  jeopardy  is  to  be  interpreted  as  excluding  a  totally 

new  case  from  trial  where  a  man  has  once  been  tried  on  the 

same  facts.   It  is  intimated  that  an  accused  mav   be  tried 

as  many  tires  in  the  same  case  as  there  are  errors  of  law. 

Self  Incrimirjptlon. 

•There  have  been  no  fundamental  cases  on  this  point 

on  which  Justice  Holmes  has  expressed  an  opinion,   Cne 

interesting  statement  of  a  phase  of  the  nuestlon  is  to  be 

found,  however,  in  Johnson  vs  United  States,  (2).      The 

plaintiff  in  error  had  been  a  defendant  in  bankruptcy 

proceedings,  during  which  his  books  were  transferred  under 

the  law  to  a  trustee.  Evidence  of  his  fraud  was  found  in 

these  books,  he  was  charged  with  it  in  a  criminal  proceeding, 

and  his  books  v/ere  offered  in  evidence  ap-ainst  him.   He  was 

convicted,  and  a'^pealed,  claiming  t"  at  the  use  of  his 

books  was  eouivalent  to  enforced  self-incrininati  .-n  contrary 

to  the  5th  Amendment.   In  his  opinion,  Justice  Holmes  says: 

"A  party  is  privileged  from  producing  t'-ie  evidence, 
but  not  from  its  production.   The  transfer  by  bankruptcy 
is  no  diiierent  from  a  transfer  by  execution  of  a  volume 
with  a  confession  writ'  en  on  the  fly  leaf." 

Further,  the  criminal  cannot  protect  himself  by 

getting  legal  title  to  his  books.  He  must  have  both  title 

and  possession.  Yihile   he  himself  retains  the  evidence  he 

is  protected,  not  othervnse. 

"If  the  '.ocurnentary  confession  comes  to  a  third  hand 
gllo  intuitu,  as  this  did,  the  use  of  it  in  court  do-:  s  not 

(2)   228  U.S.,  457- 


compel  the  defendant  to  be  a  v/ltness  aprainst  himself." 

The  depositing  of  a  hanlcrupt's  hooks  with  a 

.receiver  is  not  repuernant  to  the  5th  .'Amendment  Decause 

information  raaj,-  be  got  from  them  that  v.n  11  lead  to 

investigations  into  the  criminal  acts  of  the  bankrupt, 

and  because  the  likely  result  of  such  invest Igationswill 

be  criminal  prosecution.   "It  is  one  of  the  misfortunes 

of  bankruptcy  if  it  follows  crime."  (3) 

In  a  case  where  a  coat  was  tried  on  a  prisoner 

in   coiirt   to   prove   that   it    fitted  hi,.i,    and  t  'erefore   belongea 

to  him.  Justice  Holmes  said:  (4) 

"But  t  le  prohibition  of  compelling  a  man  in  a 
criminal  court  to  be  a  witness  agai"^.t  himself  is  a 
prohibition  of  the  use  of  physical  or  moral  compulsion 
to  e::^tort  co:  i.iunicaticns  from,  him,  not  an  exclusion  of  his 
body  as  evidence  when  it  may  be  material." 

The  fact  than  an  official  of  a  corporation  had 

produced  evidence  from  his  boolrs,  under  a  subpoena  and  a 

legal  guaranty  that  he  would  not  be  prosecuted  as  a  result 

of  such  evidence,  does  not  privilege  him  against  prosecution 

as  an  officer  of  the  corporation  for  other  transactions 

concerning  which  he  had  f?iven  no  testimony .  (5 ) 

(3)  Matter  of  Harris,  221  U.S.,  274,  279. 

(Mote)  See  Schenck  vs  U.S.,  dec.  Kch  S,  1S19,  which  cites 
Holt  vs  U.S.  as  authority  for  holding  that  "the  notion 
that  evidence  even  directly  proceeding  from  the  defendant 
in  8  criminal  proceeding  is  e?:cluded  in  all  cases  by 
the  5th  Amendment  is'  plainly  unsound." 

(4)  Holt  vs  United  States,  218  U.S.,  245,  252,  £54 

(5)  Heike  vs  Unitec  States,  227  U.S.,  151 


JnstJLce  Holmes  led  four  diseentinp'  justices  in 
attacks  on  the  iriajoritj'  opinions  in  two  recent  cases  in 
which  the  reriiirer.ent  of  the  6th  Amendment  is  raised,  that 
the  trial  of  a  criminal  case  must  be  bjr  a  jury  "of  the 
State  rnd  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  -:-'reviously  ascertained  by 
law." 

In  each  case  the  prosecution  was  for  conspiracy, 
the  trials  takinfr  place  where  the  overt  acts  in  -nursuance 
of  the  consniracj''  were  committed.   The  majority/  opinions 
held  that  the  place  of  the  overt  act  v-ae  the  place  of  the 
conspiracy,  and  t'-'St  the  courts  at  the  place  where  the 
acts  were  comjnitted  therefore  had  jurisdiction  over  the 
conspiracy. 

In  Jristice  Holm.es'  view,  and  in  the  views  of  Justices 
Lurten,  Hup-Vies  and  xismar,  this  is  a  plain  misconception  of 
the  law,  and  there  is  no  jur'' £di cti  on  over  the  conspiracy 
ffiven  by  the  locus  of  the  overt  act.    He  says:  (6) 

"Bxit  when  they  are  pu-ished  for  beinp  and  not  for 
doing',  when  the  offense  consists  in  no  act  beyond  the  ot^m.ose 
of  mutual  understandinp-,  they  should  be  pxinished  only  where 

they  are,--  only  where  the  wrongful  relation  exists 

It  does  not  follow  from  the  defendants'  liability?  in  Omaha 
for  certain  results  of  their  conspiracy  that  they  can  be 

(6)  Brown  vs.  Elliott,  S25  U.S.,  392. 


tried  there  for  the  conspiracy  itself." 

In  the  other  case  (7),  the  same  idea  is  expressed;. 

"The  Constitution  is  not  to  be  satli-fied  with  a 
fiction.   V/hen  r  rnsn  causes  an  unlav;ful  act,  a.,  jn  the  cas.e 
of  a  prohibited  tise  oi  the  mai':s,  it  needs  no  fiction  to 
say  that  the  crime  is  comnitted  at  the  place  of  the  act, 
wherever  the  man  may  be,  lie  Palliser,  136  U.S.,  257...... 

But  when  the  ofrense  consists  solely  in  a  relation  to 
other  men  v;ith  a  certain  intent,  it  is  ptire  fiction  to 
say  that  the  relation  is  maintained  and  present  in  the 
case  supposed." 

In  a  com.parati veljr  recent  interpretation  of  the 
8th  .toendment,  (8)  forbidd.inp:  "cruel  and  unu.Bual  pu.nl  f,h_ments" 
the  Supreme  Court  avowedly  extended  the  previously  under- 
stood meaning  of  that  clause  to  a  totally  new  si  prnif  icance, 
and  estaclished  a  precedent  of  a  fsr-reachinp  importance. 
Justice  White,  Justice  Jlolmes  concurrins-  with  him,  held  a 
strong'  dissenting  or)inlon,  combatting  the  eytension,  and 
limiting  the  scope  of  the  Amendment  to  its  former  m.eaning,* 
viz:  bodily  torture  or  other  punishments  physically  inhuman. 
The  court's  o-niiion  included,  under  the  prohitai  t"' on,  punish- 
ments that  in  the  judgment  of  a  court  were  not  apportioned 
to  the  seriousness  of  the  crire,  or  v;ere  "cruel  and  unusual" 
on  account  of  length  of  sentence,  attendant  conditions, 
and  severity.   Such  an  interpretation  is  justified  by 
analogy  with  the  extension  over  mere  words  of  the  14th 
Amendment  and  the  Comr.eree  Clause  made  'hj   the  oupreme  Court 
in  the  past.   Justice  'rnite's  opposition  to  this  reasoning 
is  founded  upon  the  facts  in  regard  to  the  8th  Amendment 

(7)  Hyde  vs.  United  states,  225  U.S.,  S47 

(8)  v7eems  vs.  United  States,  217  U.  S..  S49.  S82. 


which  f.re  revealed  by  history,  namely  that  it  was  nesnt 
onlj'  to  ayply  to  punishments  that  were  cruel  and  unusual 
physical].y,  and  that  since  the  Declaration  o!  r.iphts  of 
1668-9  this  meaning  of  the  v;ords  has  been  accepted  by  legis- 
latures p.nd   courts.   lie  can  find  no  warrant  for  such  an 
unforeseen  enlargement  of  the  power  of  the  courts.   In 
concluding, he  states  that  the  greatest  benefit  from  the 
Constitution  comes  from  its  general  terms,  which  have 
allowed  expansion;  but  that  the  court  has  always  defended 
the  idea  that  these  general  terms  thould  not  be  j^iade  to 
include  things  that  obviotisly  are  nov  meant  to  be  covered, 
no  matter  how  pressing  ofierwise. 

This  latter  reasoning  is  consistent  with  Justice 
Holmjes'  declared  principjes  of  constitutional  interpretation. 
He  does  not  limit  the  constitution  to  the  words,  or  the 
exact  picture  its  framers  had  in  m.ind;  but  inouires  what 
kind  of  evils  thej-  strove  to  prevent,  not  ?;hat  specific  evil. 
In  other  words,  it  is  something  of  Marshall's  method, -- 
would  the  fram-ers  have  changed  the  v;ords  of  the  clause  if 
they  had  been  confrorted  with  the  present  case,  so  as  to 
exclude  it?   The  answer  of  Justices  '.Vhite  and  Holmes  is  that 
their   would  thus  have  changed  the  wor^.ing  of  the  clause,  since 
nothing  in  the  history  of  the  antecedents  of  the  clause,  or 
of  the  legislation  enacted  vnthout  its  havirp  been  raised, 
gives  ground  for  the  belief  that  it  aimed  at  the  prohibition 
of  an;:  thing  except  -i---.- <■-• '^-i  +:r'-'-^'^?. 


It    seeir.E,    indeed,    that   the   decision   of  the 
court  vvas    a  verj    wide   departure   froin   established   precedent, 
Fvfhich,    thoufjh  doubtless    talutrry   in   this    case,    pi  ves 
to   the   courts   a   new  veto  power   OA^er  legislative    discretion 
in   the  natter  ol   criminal   Ipw,    a  power   construed    out 
of  the   thin   air   of  expediency  into   the   8th    ^Imendment . 


VITA 
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in  Baltimore,  entering  the  Johns  Hopkins  University 
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post-graduate  residence,  he  was  commissioned  a  second 
lieutenant  of  ?ield  Artillery  in  the  United  states 
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Artillery  at  Ehrenbreitstein  Fortress,   ermany;  from 
May  to  August,  1919,  as  a  mem>»er  of  the  mission  of 
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